KWALE COUNTY GOVERNMENT
DIANI MUNICIPALITY

RFP NAME:
CONSULTANCY TO UNDERTAKENVIRONMENTAL AND SOCIAL IMPACTFOR THE PROPOSED
UPGRADING TO BITUMEN STANDARDS OF BLUE JAMSSINS ROAD IN DIANI MUNICIPALITY

RFP NUMBER:
16628132024/2025

TO BERETURNED ONDR BEFOREHUESDAYI5™OCTOBER 2024 AT 10.30AM



SECTION 1 (A)- REQUEST FOR PROPOSAL (RFP)

Date : Tuesday 15th October , 2024

Reference No .: 16628132024/2025

Name of Assignment : CONSULTANCY TO UNDERTAKENVIRONMENTAL AND SOCIAL IMPACT
ASSESSMENT REPORT FORE PROPOSED UPGRADING TO BITUMEN STANDARDS OF BLUE-JAY
ASSINS ROAD IN DIANI MUNICIPALITY

TO: Interested Eligible Consultants,

The County Government of Kwale through the Municipality of Diani has set aside funds in

its budget from the National Treasury toward the cost of the subject consulting services.

The Procuring Entity now invites proposals to provide the following consulting services (here in
after calslegd i &emsaitgncy to undertake environmental and social impact
assessment report for the proposed upgrading to bitumen standards of Blue jay -Assins road in
Diani municipality

More details on the Services are  provided in Section 8 Terms of Reference.

1. This Request for Proposal (RFP) has been addressed to all  firms via Open
National Tender method.

2. If a Consultant is a Joint  Venture (JV), the full name of the JV shall be used and all
members, starting with the name of the lead member. Where sub -consultants have
been proposed, they shall be named. The maximum number of JV members shall
be two(2)as speci ped aiartheeth.e D

3. Itisnot permissible to transfer this RFP to any

4. A prm wil |l be selected under Quality Cost Ba
as described in this RFP,in accordance with the Public Procurement and Asset
Disposal Act 2015, a copy of which is found at the following website:

www.ppra.go.ke

5. The: Section 1: Letter of Request for Proposals
Section2: Instructions to Consultants and Data Sheet Section 3: Technical Proposal
Standard Forms Section 4: Financial Proposal Standard Forms Section 5: Termsof

Reference
Section 6: Standard Forms of Contract ([Select: Time  -Based or Lump -Sum])

6. Please inform us by 15" October ,2024, in writing at the address below or by E  -mail
info@kwale.co.ke
a) That you have received this Request for Proposals; and
b) Whether you intend to submit a proposal alone or intend to enhance your

experience by requesting per mi ssi on t o
permissible under Section 2, Instructions to Consultants (ITC), Data Sheet14.1.1).

7. Details on the proposal's submission date, time and address are provided in the ITC
17.7and ITC 17.9 of the Data Sheet.

Yours sincerely,

KHAMISI OMAR MWANDARO
MUNICIPAL MANAGER,
DIANI MUNICIPALITY


http://www.ppra.go.ke/
mailto:info@kwale.co.ke

SECTION 2. INSTRUCTIONS TO CONSULTANTS AND DATA SHEET

Section 2(a). Instructions to  Consultants (ITC)

A.  GENERALPROVISIONS

1. Meanings/ Depnitions

a)

b)

c)

d)

f)

9)

h)

)

K)

oAf pliate(s)d means an individual or an er
is controlled by, or is under common control with the Consultant.

OApplicabl e Lawd means t insrumerdswavingtmedorcaof lgw o t
in Kenya.

OProcuring Entityd means the entity that i
process and signs the Contract for the Services with the selected Consultant.

0Consul tant 6 me-astaslisheal plreogfaelslisyi on al consul t
entity that may provide or provides the Services to the Procuring Entity under
the Contract.

oContracto means a |l egally binding writte
Procuring Entity and the Consultant and includes all the attached documents

listed in its Clause 1 (the General Conditions of Contract (GCC), the Special

Conditions of Contract (SCC), and the Appendices).

oData Sheetd means an integral part of tt
Section2thatisusiepl¢d ocaegiegnhmepteccondi tions
not to over -write, the provisions of the ITC.

oDaydé means a calendar day wunl ess other wi
Business Day is any day that is an ofpcia
of pci al hojpays. | i c

OExpertso means, col | ec t-Key d&kpgrts, orKany othEBrx p e r
personnel of the Consultant, Sub  -consultant or Joint Venture member(s).

0Governmentd means the Government of t he T

ol n writing 0means wgttenniornusuéchasby mall, ei mail, fax,
including, i f speciped in the Data Sheet,
electronic -procurement system used by the Procuring Entity with proof of

receipt.

oJoiVenture (J V) d means an as s olouta kedaloparsomalitt h  or
distinct from that of its members, of more than one Consultant where one

member has the authority to conduct all business for and on behalf of any and

all the members of the JV, and where the members of the JV are jointly and

severally liable to the Procuring Entity for the performance of the Contract.

oKey Expert(s)o6é6 means an individual pr of ¢
knowledge and experience are critical to the performance of the Services

under the Contract and whos e CV is considered in the technical evaluation of

the Consultant's proposal.

ol TC6 (this Section2 of the RFP) means t
provides the Consultants with all information needed to prepare their Proposals.

oLetter of tReHdRer of metationdeing sent by the Procuring Entity to the
Consultants.

oONoKey Expert(s)o means an i ndividual p
Consultant or its Sub -consultant
andwhoisassignedtoperformtheServicesoranypartthereofundertheContractan



2.1

2.2

2.3

2.4

3.1

3.2

3.3

dwho seCVsarenot evaluated individually.

pp OProposal 6 means the Technical Proposal an
Consultant.

qQ OPublic Procur ement Regul atory Aut hority
authority of the Government of Kenya that mandated with the role of
regulating and monitoring compliance with the public procurement law and
regulations.

N ORFPO means the Request for Proposals to I
for the selection of Consultants.

s) O0Servicesod means the wor k t o aht@urspamtrtoftter me d
Contract.

) OoSudonsultanto means an entity t o whom
subcontract any part of the Services while the Consultant remains responsible
to the Procuring Entity during the whole performance of the Contract.

V) O0Teronfs Reference (TORs)O0 means the Ter ms ¢
objectives, scope of work, activities, and tasks to be performed, respective
responsibilities of the Procuring Entity and the Consultant, and expected results
and deliverables of the assig nment.

Introduction

The Procuring Entity named in the Data Sheet intends to select a Consultant from
those listed in the Request for Proposals (RFP), in accordance with the method of
selection speciped in the Data Sheet.

The Consultant are invited to submi  t a Technical Proposal and a Financial Proposal,
for consulting services required for the assignment named in the Data Sheet. The
Proposal will be the basis for negotiating and ultimately signing the Contract with
the selected Consultant.

The Consultants s hould familiarize themselves with the local conditions and take

them into account in preparing their Proposals, including attending a pre -proposal
conference i f one is speciped in theproppaat a S
conference is optional and i s at the Consultants' expense.

The Procuring Entity will timely provide, at no cost to the Consultants, the inputs,
relevant project data, and reports required for the preparation of the Consultant's
Proposal as speciped in the Data Sheet.

Conyict estf I nter

The Consultant is required to provide professional, objective, and impartial advice,

always holding the Procuring Entity's intere
with other assignments or its own corporate interests and acting without any

consideration for future work.

The Consultant has an obligation to disclose to the Procuring Entity any situation of

actual or potential conyict that i mpacts its
Procuring Entity. Failure to disclose such situato ns may | ead to the di
of the Consultant or the termination of its Contract.

Without limitation on the generality of the foregoing, and unless stated otherwise in
the Data Sheet, the Consultants hall not be hired under the circumstances set forth
below:



4.1

5.1

5.2

5.2

5.3

) Conyicting Activities
Conyict between consulting activities and

consulting services: a prm that has been
provide goods, works, or non -consulting services for a project, or a ny of its
Af pliates, shall be disqualiped from provi
or directly related to those goods, works, or non -consulting services. Conversely,
a prm hired to provide consulting services
of a project, or any of its Afpliates, S

providing goods or works or non -consulting services resulting from or directly
related to the consulting services for such preparation or implementation.

i) Conyicting Assignments

Conyict among consulting assignments: A Co
Sub-consul tants) or any of its Afpliates sha
by i1its natur e, may conyict with another a

same or for anoth er Procuring Entity.

(i) Conyicting Relationships
Relationship with the Procuring Entity's staff: a Consultant (including its Experts
and Sub -consultants) that has a close business or personal relationship with
senior management or professional staff of the Procuring Entity who has the
ability to inyuence the bidding process an
in the preparation of the = Termsof Reference for the assignment,(ii) the selection
process for the Contract, or (iii) the supervision of t  he Contract, may not be

awarded a Contract, unl ess the conyict st
been resolved in a manner that deter mi nes
selection process.

iv)  Others

Any other types of ¢ onindicatediinthg DatacShett i on s hi p
Unfair Competitive Advantage

Fairness and transparency in the selection process require that the Consultants or

their Afpliates competing for a specipc ass
advantage from having provided consulting services related to the assignment in

guestion. Tothat end, the Procuring Entity shall indicate in the Data Sheet and make

available to all Consultants together with this RFP all information that would in that

respect give such Consultant any unfair competitive advantage over competing

Consultants.

Corrupt and Fraudulent Practices

Consul tant pbrms or any of its members shall
obstructive, collusive or fraudulent practic
that are proven to have been involved in any of these practices shall be

automatically disqualiped and would not be a

Collusive practices

The Procuring Entity requires compliance with the provisions of the Competition Act
2010, regarding collusive practices in contracting. Any Consultant found to have

engaged i n col lusive conduct shal l be di s
sanctions may b e imposed. Tothis effect, Consultants shall be required to complete
and sign the o0Certipcate of Independent Pr oy

Proposal Form.
In further pursuance of this policy, Consultants shall permit and shall cause their
agents (w here declared or not), subcontractors, sub -consultants, service providers,



6.1

6.2

6.3

6.4

6.5

6.6

suppliers, and their personnel, to permit the Government and its agencies to inspect

all accounts, records and other documents relating to any short -listing process,
Proposal submis sion, and contract performance (in the case of award), and to

have them audited by auditors, iIinvestigators
Eligibility

In selection of Consultants, short -l i sti ng shall be composed of
belong to the same line of  professional business and who are almost of the same

capability.

Unl ess otherwise speciped in the Data Sheet,

including proposed experts, joint ventures and individual members from all countries
and categories to o ffer consulting services. The maximum number of members so
far JV shall be speciped in the TDS.

The Competition Act of Kenya requires that p
undertakings which may prevent, distort or lessen competition in provision of

services are prohibited unless they are exempt in accordance with the provisions of

Section 25 of the Competition Act, 2010. JVs will be required to seek for exemption

from the Competition Authority. Exemption shall not be a condition for submission

of proposals, but it shall be a condition of contract award and signature. AJV

tenderer shall be given opportunity to seek such exemption as a condition of award

and signature of contract. Application for exemption from the Competition

Authority of Kenya may be  accessed from the website  www.cak.go.ke

3. 2Public Ofpcers of the Procuring Entity,

Sister. Child, Parent, Brother or Sister of a Spouse, their business associates or agents

and prms/ organizations in which they have a
not be eligible to tender or be awarded a ¢

allowed to participate in any procurement proceedings.

It is the Consultants r esponsi bility to ensure that itds
Sub-consultants, agents (declared or not), sub -contractors, service providers,
suppliers and/or their employees meet the eligibility requirements.

AsanexceptiontotheforegoinglTC6.1and6.2abo ve:

a)

b)

Sanctions -

Aprmoranindividual thathasbeendebarredfromp
ntshall be ineligible to be awarded a contr
pbnancially or otherwise, during the debarm

and individu als is available from the website of PPRA  www.ppra.go.ke.

Prohibitions -Firms and individuals of a country or goods in a country maybe ineligible if:

) As a matter of | aw or ofpcial r ecgaludlatonsiwidhn ¢
that country; or

i) By an act of compliance with a decision of the United Nations Security Council
taken under Chapter VIl of the Charter of the United Nations, Kenya prohibits any
import of goods or services from that country or any payme nts to any country,
person, or entity in that country.

Restrictions for Government -ownedEnterprises -Government -

ownedenterprisesorinstitutionsinKenya shall be eligible only if they can establish

that they

) Are |l egally and pnancially autonomous,
i) Operate under commercial law, and
iy That they are not dependent agencies of the Procuring Entity.


http://www.cak.go.ke/
http://www.ppra.go.ke/

d) Restrictions for public employees -Gover nment of pcials and ci
employees of public institutions shall not be hired for consulting contracts.

6.7 Margin of Preference and Reservations -no margin of preference shall be allowed in
the selection of consultants. Reservations
group of businesses (these groups are Small and Medium Enterprises, Women
Enterprises, Youth Enterprises and Enterprises of persons living with disability, as the
case may be), and who are appropriately registered as such by the authority to be
speci ped in the Data Sheets. A procuring
submit proposals speci pcally includes only businesse

group.
B. Preparation of Proposals
7.  General Considerations

7.1 In preparing the Proposal, the Consultant is expected to examine the RFP in detalil.
Materi al depciencies
providingtheinformationreq  uestedintheRFPmayresultinrejectionoftheProposal.

8. Cost of Preparation of Proposal

8.1 The Consultant shall bear all costs associated with the preparation and submission
of its Proposal, and the Procuring Entity shall not be responsible or liable for those
costs, regardless of the conduct or outcome of the selection process. The Procuring
Entity is not bound to accept any proposal and reserves the right to annul the
selection process at any time prior to Contract award, without there by incurring
any liabili ty to the Consultant.

9. Language

9.1 The Proposal, as well as all correspondence and documents relating to the Proposal
exchanged between the Consultant and the Procuring Entity shall be written in the
English language.

10. Documents Comprising the Proposal
10.1 The Proposal shall comprise the documents and forms listed in the Data Sheet.

10.2 The Consultant shall declare in the Financial Proposal Submission Form, that in
competing for and executing a contract, it shall undertake to observe the laws of
Kenya against fraud and corruption including bribery, as well as against anti -
competitive practices including bid rigging.

10.3 The Consultant shall furnish information on commissions, gratuities and fees, if any,
paid or to be paid to agents or any other party relating to this Pr oposal and, if
awarded, Contract execution, as requested in the Financial Proposal Submission
Form.

11. Only One Proposal

11.1 The Consultant (including the individual members of any Joint Venture) shall submit
only one Proposal, either in its own name or as part of a Joint Venture in another
Proposal. If a Consultant, including any Joint Venture member, submits s or
participates in more than one proposal, al/l

rejected. This does not, however, preclude Sub  -consultant, or the Consultant's staff
from participating as Key Experts and Non  -Key Experts in more than one Proposal



when circumstances justify and if stated in the Data Sheet.

11.2 Members of a joint venture may not also make an individual Proposal, be a
subcontractor in a separate proposal or be part of another joint venture for the
purposes of the same Contract.

11.3 Should a Joint Venture subsequently win the Contract, it shall consider whether an
application for e xemption from the Competition Authority of Kenya is merited
pursuant to Section 25 of the Competition Act 2010.

12. Proposal Validity
a. Proposal Validity Period

12.1 The Data Sheet indicates the period during which the Consultant's Proposal must
remain valid after the Proposal submission deadline.

12.2 During this period, the Consultant shall maintain its original Proposal without any
change, including the availability of the Key Experts, the proposed rates and the
total price.

12.3 If it is established that any Key Exp ert nominated in the Consultant's Proposal was
not available at the time of Proposal submission or was included in the Proposal
without hi s/ her conprmati on, such Proposal
further evaluation and may be subject to sancti ons in accordance with IT C5.

b.  Extension of Validity Period

12.4 The Procuring Entity will make its best effort to complete the negotiations within the
proposal's validity period. However, should the need arise, the Procuring Entity may
request, in writing, all Consultants who submitted Proposals prior to the submission
deadline to extend the Proposals' validity.

12.5 If the Consultant agrees to extend the validity of its Proposal, it shall be done without
any change i n the original P r anpfdhe avhilabdity of wi t
the Key Experts, except asprovidedinlTC12.7.

12.6 The Consultant has the right to refuse to extend the validity of its Proposal in which
case such Proposal will not be further evaluated.

b.  Substitution of Key Experts at Validity Exte nsion

12.7 If any of the Key Experts become unavailable for the extended validity period, the

Consul tant shall provide a written adequate
to the Procuring Entity together with the substitution request. In such case, a
replacement Key Expert shalll have equal or be

than those of the originally proposed Key Expert. The technical evaluations core,
however, will remain to be based on the evaluation of the CV of the original Key
Expert.

12.8 If the Con sultant fails to provide a substitute Key Expert with equal or better
gual i pcations, or i f the provided reasons f
unacceptable to the Procuring Entity, such Proposal will be rejected.

c. Sub-Contracting

12.9 The Consultant shall not subcontract the whole or part of the Services without
reasonabl e justipcation and wr Entity.en approval



13.

13.1

13.2

13.3

13.4

14.

14.1

15.

Claripcation and Amendment of RFP

The Consultant may request a claripcation

indicated in the Data Sheet before the Proposals' submission deadline. Any request

for clari pcation must be sent in writi

Procuring Entity's address indicated in the Data Sheet. The Procuring Entity will
respond i n writing, or by standard electronic means, and will send written copies of
the response (including an explanation of the query but without identifying its
source) to all Consultants. Should the Procuring Entity deem it necessary to amend
the RFPasaresul t of a <cl aripcation, it shall
below:

At any time before the proposal submission deadline, the Procuring Entity may
amend the RFP by issuing an amendment in writing or by standard electronic
means. The amendment shal | be sent to all invited Consultants and will be binding
on them. The Consultants shall acknowledge receipt fall amendments in writing.

If the amendment is substantial, the Procuring Entity may extend the proposal
submission deadline to give the Consultants reasonable time to take an
amendment in to account in their Proposals.

of
ng, C
do so

The Consultant may submit a modi poeny pdttrofdtp os a l
at any time prior to the proposal Ssubmi ssi

Technical or Financial Proposal shall be accepted after the deadline.

Preparation of Proposals 6Speci pc Consi derations

While preparing the Proposal, the Consult  ant must give particular attention to the

following:

(a) If a Consultant considers that it may enhance its expertise for the assignment

by associating with other consultants in the form of a Joint Venture or as Sub-

consultants, it may do solon gas only one Pro  posal is submitted, in accordance

with ITC 11. Above. A Consultant cannot associate with shortlisted
Consultant(s). When associating with non  -shortlisted/non -i nvi t ed
form of a joint venture or a sub  -consultancy, the shortlisted/invited Consulta
shall be a lead member. If shortlisted/invited Consultant associates with each
other, any of them can be a lead member.

(b) The Procuring Entity may indicate in the Data Sheet the estimated amount or

br ms
nt

Key Experts' time input (expressed in person -month), or the Procuring Entity's

estimated total cost of the assignment, but not both. This estimate is indicative
and the Proposal shall be based on the Consultant's own estimates for the
same. This clause shall not apply when using Fixed Budget selection method.

(c) For assignments under the Fixed -Budget selection method, the estimated Key
Experts' time input shall not be disclosed. Total available budget, with an

indication whether it is inclusive or exclusive of taxes, is given in the Data Sheet,
and the Financial Pr oposal shall not exceed this budget.

d) Key Experts shall not appear in more than one proposal unless so allowed in the

Data Sheet. l nvited prms must conprm

and

appear in proposal of ot her i nwith Key expeps ms ,

appearing in other proposals will be rejected.

Technical Proposal Format and Content



15.1 The Technical Proposal shall be prepared using the Standard Forms provided in
Section 3 of the RFP and shall comprise the documents listed in the Data Sheet
under |1 TC 10.1. The Technical Proposal shall
Technical Proposal containing materi al pbnanc
responsive.

15.2 Consultant shall not propose alternative Key Experts. Only one CV shal | be submitted
for each Key Expert position. Failure to comply with this requirement will make the
Proposal non -responsive.

16. Financial
17. Proposal

16.1 The Financial Proposal shall be prepared using the Standard Forms provided in
Section 4 of the RFPIt shall list all costs associated with the assignment, including (a)
remuneration for Key Experts and Non -Key Experts, (b) reimbursable expenses
indicated in the Data Sheet. Irrespective of the consultant selection method, any

Consultant that does not submititemi zed and priced pnanci al p
refers the Procuring Entity to other legal instruments for the applicable minimum
remuneration fees shall be considered non -responsive.

a. Price Adjustment

16.2 For assignments with a duration exceeding 18 months, a price adjustment provision
for foreign and/ or | ocal inyation for remune
Sheet.

b. Taxes

16.3 TheConsultantanditsSub -
consultantsandExpertsareresponsibleformeetingalltaxliabilitiesarisingoutof the
Contract unless state d otherwise in the Data Sheet. Information on taxes in Kenya is
provided in the Data Sheet.

c.  Currency of Proposal
16.4 The Consultant may express the price for its Services in the currency or currencies as

stated in the Data Sheet. If indicated in the Data Sheet, the portion of the price
representing local cost shall be stated in Kenya Shillings.

d.  Currency of Payment

16.5 Payment under the Contract shall be made in the currency or currencies in which
the payment is requested in the Proposal.

C. SUBMISSION, @ENINGAND EVALUATION

18. Submission, Sealing, and Marking of Proposals

17.1 The Consultant shall submit a signed and complete Proposal comprising the
documents and forms in accordance with ITC 10 (Documents Comprising Proposal).

Consultants shall mark as 0 CONFI DENTI AL6 i nformation in
conpdential to their business. This may i ncl
or commerci al or pnancially sensitive infor:H
mai | or by hand.he Ddta Skepteticei Coresudtanti has the option of

submitting its Proposals electronically.

10



17.2 An authorized representative of the Consultant shall sign the original submission
letters in the required format for both the Technical Proposal and the Financial
Proposals and shall initial all pages of both. The authorization shall be in the form of
a written power of attorney attached to the Technical Proposal.

17.3 A Proposal submitted by a Joint Venture shall be signed by all members so as to be
legally binding on a Il members, or by an authorized representative who has a
written power of attorney signed by each member's authorized representative.

174 Any modi pcati ons, revi sions, interl ineation
only if they are signed or initialed by the person signing the Proposal.

175The signed Proposal shall be mar ked 0ORI GI NA
appropriate. The number of copies is indicated in the Data Sheet. All copies shall
be made from the signed original. If there are discrepan cies between the original
and the copies, the original shall prevail.

19. Sealing and Marking of Proposals

181 The prm shall deliver the Proposals in a sin
package, or in a single sealed container bearing the name and Refe rence number
of the assignment, addressed to the Procurin

BEFOREéeéeeéeé. (The time and date for proposal
envelope, package or container, the Firm shall place the following separate, sealed
envelopes:

18.2 In the single sealed envelope, or in a single sealed package, or in a single sealed
container the following documents shall been closed and shall be addressed as

follows:

i) in an envelope or package or container ma
documents com prising the Technical Proposal, as described in ITC ~ 11;

i) in an envel ope or package or container ma
the Technical Proposal;

i) in an envel ope or package or container ma

copies of the Financial Proposal; and

18.3 The inner envelopes or packages or containers shall:
i) Bear the name and address of the Procuring Entity.
i)  Bear the name and address of the Firm; and
i)  Bear the name and Reference number of the Assignment.

18.4 If an envelope or package or container is not sealed and marked as required, the
Procuring Entity will assume no responsibility for the misplacement or premature
opening of the proposal. Proposals that are misplaced or opened prematurely will
not be accepted.

185The Proposal or i tstdbe serd w thdg addrdss imdicaded imtne Data
Sheet and received by the Procuring Entity no later than the deadline indicated in
the Data Sheet, or any extension to this de
received by the Procuring Entity after the deadline shall be declared late and
rejected, and promptly returned unopened.

2. Conpdentiality/ Canvassing

19.1 From the time the Proposals are opened to the time the Contract is awarded, the
Consultant should not contact the Procuring Entity on any matter related to its
Technical and/or Financial Proposal. Information relating to the evaluation of

11



19.2

19.3

21.

20.1

20.2

21.1

21.2

22.1

12

Proposals and award recommendations shall not be disclosed to the Consultants

who submitted the Proposals or to any other

process, until the publication of the Contract award information.

Any attempt by Consultants or any one on be

improperly the Procuring Entity in the evaluation of the Proposals or Contract award
decisions may result in the rejection of its Proposal and may be subject to the
application of prevailing PPRA's debarment procedures.

Notwithstanding the above provisions, from the time of the Proposals’' opening to

the time of Contract award publication, if a Consultant wishes to contact the
Procuring Entity on any matter related to the selection process, it should do so only

in writing.

Opening of Technical Proposals

The Procuring Entity's opening committee shall conduct the opening of the
Technical Proposals in the presence of th e Consultants' authorized representatives
who choose to attend (in person, or online if this option is offered in the Data Sheet).

The opening date, time and the address are stated in the Data Sheet. The
envelopes with the Financial Proposal shall remain s  ealed and shall be securely
stored by the Procuring Entity or with a reputable public auditor or independent
authority until they are opened in accordance with ITC 22.

At the opening of the Technical Proposals the following shall be read out: (i) the
name and the country of the Consultant or, in case of a Joint Venture, the name of
the Joint Venture, the name of the lead member and the names and the countries

of all members; (ii) the presence or absence of a duly sealed envelope with the
Financial Proposal; (i i i) any modi pcations to the
submission deadline; and (iv) any other information deemed appropriate or as
indicated in the Data Sheet.

Proposals Evaluation

Subiject to provision of ITC 15.1, the valuators of the Technical Proposals shall have
no access to the Financial Proposals until the technical evaluation is concluded and

Propo

after the Procuring Entity notipes all the C

The Consultant is not permitted to alter or modify its P roposal in anyway after the
proposal submission deadline except as permitted under ITC12.7. While evaluating

the Proposals, the Evaluation Committee will conduct the evaluation solely on the
basis of the submitted Technical and Financial Proposals.

Evaluat ion of Technical Proposals

The Procuring Entity's evaluation committee shall evaluate the Technical Proposals
that have passed the eligibility and mandatory criteria, on the basis of their
responsiveness to the Termsof Reference and the  RFP.The eligibility and mandatory
criteria shall include the following and any other that may include in the Data sheet.

a) Firm has submitted the required number of copies of the Technical Proposals.
b) Firm has submitted a sealed pnanci al p
c) The Proposal is valid for the required number of days.

d) The Technical Proposal is signed by the person with power of attorney, without
material deviation, reservation, or omission.

ropo



e) The Technical Proposal is complete with all the forms and required documentary
evidence subm itted.

) A valid tax compliance certipcate or tax e
Kenya Revenue Authority in accordance with
g) Key Experts are from eligible countries.
h) Key Experts do not appear in more than one proposal, if so requ ired.
i) Ashort-l i sted prm has not participated i n mor e
j) The Consultant is not insolvent, in receivership, bankrupt or in the process of being
wound up.
k) The Consultant, its sub -consultants and experts have not engaged in or been

convicted of corrupt or fraudulent practices.

I) The Consultant is neither precluded from entering into a Contract nor debarred by
PPRA.

m) The prm has not proposed employing public
public institutions.

n) The Consultant,itssub-consul tants and experts have no

22.2 Each responsive Proposal will be given a technical score. A Proposal shall be
rejected at this stage if it does not respond to important aspects of the RFP or if it
fails to achieve the minimum technical score indicated in the Data Sheet.

24. Public Opening of Financial Proposals
23.1 Unsuccessful Proposals

After the technical evaluation is completed, the Procuring Entity shall notify those
Consultants whose Proposals were considered non -responsive to the RFP and TOR
or did not meet the minimum qualifying technical score, advising them the
following: (i) their Proposal was not responsive to the RFP and TOR or did not meet

the minimum qualifying technical score;(ii)provide information r elating to the
Consultant's overall technical score, as well as scores obtained for each criterion

and sub -criterion; (iii) their Financial Proposals will be returned unopened after
completing the selection process and Contract signing; and (iv ) notify th em of the
date, time and location of the public opening of the Financial Proposals and invite

them to attend.

23.2 Financial Proposals for QBS, CQS and SSS

Following the ranking of the Technical Proposals, when the selection is based on
QBS or CQS, the top -ranked Consultant is invited to negotiate the Contract. Only
the Financial Proposal of the technically top -ranked Consultant is opened by the
opening committee. All other Financial Proposals shall be returned unopened after

the Contract negotiations ar e successfully concluded and the Contract is signed
with the successful Consultant.

When the selection is based on the SSS method and if the invited Consultant meets
the minimum technical score required passi.
opened andt he Consultant invited to negotiate the contract.

23.3 Financial Proposals for QCBS, FBS, LCS
Following the ranking of the Technical Proposals, and after internal approvals, the

Procuring Entity shall simultaneously notify in writing those Consultants whose
13



Proposals were considered responsive to the RFP and TOR, and that have achieved

the minimum qualifying technical score, advising them the following: (i) their
Proposal was responsive to the RFP and TOR and met the minimum qualifying
technical score; (ii) prov ide information relating to the Consultant's overall technical
score, as well as scores obtained for each criterion and sub -criterion;(iii) their
Financial Proposal will be opened at the public opening of Financial Proposals; and

(iv) notify them of the da  te, time and location of the public opening and invite them

for the opening of the Financial Proposals.

23.4 Opening of Financial Proposals

The opening date should allow the Consult a
attending the opening and shall be no less th an pve (5) Business Da
of notipcation of the result s of the techni
22.2.

The Consultant's attendance at the opening of the Financial Proposals (in person,
or online if such option is indicated in t he Data Sheet) is optional and is at the
Consultant's choice.

The Financial Proposals shall be opened publicly by the Procuring Entity's opening
committee in the presence of the representatives of the Consultants and anyone

else who chooses to attend. Any  interested party who wishes to attend this public
opening should contact the Procuring Entity as indicated in the Data Sheet. At the
opening, the names of the Consultants, and the overall technical scores, including

the break -down by criterion, shall be r ead aloud. The Financial Proposals will then

be inspected to conprm that they have remai
Financial Proposals shall be then opened, and the total prices read aloud and

recorded. Copies of the record shall be sent to all Consult ants who submitted
Proposals.

25. Correction of Errors

24.1 Activities and items described in the Technical Proposal but not priced in the
Financial Proposal, shall be assumed to be included in the prices of other activities
or items, and no corrections are made to the Financial Proposal.

24.2 Time-Based Contracts -If a Time-Based contract form is included in the RFP,in case
of discrepancy between (i) a partial amount(sub -total) and the total amount, or
(ibetween the amount derived by multiplication of unit price with guantity and the
tot al price, or (P i) bet ween pgures and w
discrepancy between the Technical and Financial Proposals in indicating quantities
of input, the Technical Proposal prevails and the Procuring Entity's eval uation
commi ttee shall correct the quantipcation in
to make it consistent with that indicated in the Technical Proposal, apply the
relevant unit price included in the Financial Proposal to the corrected quantity, and
correct the total Proposal cost.

24.3 Lump-Sum Contracts - If a Lump -Sum contract form is included in the RFP, the
Consultant is deemed to have included all prices in the Financial Proposal, so
neither arithmetical correction nor price adjustments shall be made. The total price,
net of taxes understood as per ITC 24 below, speci ped in the Fina
(Form FIN-1) shall be considered as the offered price.

26. Taxes

25.1 Subjectto ITC 24.2, all taxes are deemed to be included in the Consultant's financial
14



proposal as separate items, and, therefore, considered in the evaluation.

252 Al | | ocal I dent i pablcentractanxveices (suehvas salds tax,WAT, h e
excise tax, or any similar taxes or levies) and in come and withholding tax payable
to Kenya on the remuneration of non  -resident Experts for the services rendered in
Kenya are dealt with in accordance with the i nstructions in the Data Sheet.

27. Conversion to Single Currency

26.1 For the evaluation purposes, prices shall be converted to a single currency using the
selling rates of exchange, source and date indicated in the Data Sheet.

28. Abnormally Low Prices

27.1 AnAbnormally Low Price is one where the pnanci al [
constituent elements of the proposal, appears unreasonably low to the extent that
the price raises material concerns with the Procuring Entity as to the capability of
t he Consuldperiorgn thp Comtradt for the offered price.

2721 n the event of identipcation of a potenti al
commi ttee, t he Procuring Entity shall seek
including a detailed price analyses of its pri ce in relation to the subject matter of
the contract, scope, delivery schedule, allocation of risk sand responsibilities and
any other requirements of the RFP document.

273 After evalwuation of the price analyses, if t
has failed to demonstrate its capability to perform the contract for the offered price,
the Procuring Entity shall reject the prm's

29. Abnormally High Prices

28.1 An abnormally high price is one where the proposal price, in combination with other
consti tuent elements of the proposal, appears unreasonably too high to the extent
that the Procuring Entity is concerned that it (the Procuring Entity) may not be
getting value for money or it may be paying too high a price for the contract
compared with market  prices or that genuine competition between Consultants is
compromised.

28.2 In case of an abnormally high tender price, the Procuring Entity shall make a survey
of the market prices, check if the estimated cost of the contract is correct, and
reviewthe RFPto check i1 f the specipcations, TOR, S
contract are contributory to the abnormally high proposals. The Procuring Entity
may al so seek written claripcation from the
proposal price. The Procurin g Entity shall proceed as follows:

i) If the proposal price is abnormally high based on wrong estimated cost of the
contract, the Procuring Entity _may accept or not accept the proposal
depending on the Procuring Entity's budget considerations.
i)y Ifspecipcations, TOR, scope of wor k and/
contributory to the abnormally high proposal prices, the Procuring Entity shall
reject all proposals and may re  -invite for proposals for the contract based on
revi sed esti ma tores,s TOR, sspopec of fwork tand conditions of
contract.

28.3 If the Procuring Entity determines that the Proposal Price is abnormally too high
because genuine competition between Consultants is compromised (often due to
collusion, corruption or other manipulations ), the Procuring Entity shall reject all

15
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Proposals and shall institute or cause competent Government Agencies to institute
an investigation on the cause of the compromise, before re -inviting for proposals.

Combined Quality and Cost Evaluation
Quality a nd Cost Based Selection (QCBS) Method

In the case of Quality and Cost Based Selection (QCBS), the total score is calculated

by weighting the technical and pnanci al sc
formula and instructions in the Data Sheet. The Consultant that achieves the highest
combined technical and pnancial score will b

Fixed Budget Selection (FBS) Method

In the case of FBS, those Proposals that exceed the budget indicated in ITC 14.1.4
of the Data Sheet shall be rejected. The Procuring Entity's evaluation committee will
select the Consultant with the highest -ranked Technical Proposal that does not
exceed t he budget indicated in the RFP, notify and invite such Consultant to
negotiate the Contract.

Least Cost Selection (LCS) Method

In the case of Least -Cost Selection (LCS), the Procuring Entity's evaluation
committee will select the Consultant whose Proposal is the lowest evaluated total
price among those Proposals that achieve the minimum technical score required

to pass, notify the Consultant and invite the Consultant to negotiate the Contract.

Combined Technical and Evaluation Report

The evaluat i on committee shall prepare a combir
eval uation report, with specipc recommendat
subject to the required approvals within the
invitation of Consultant for n  egotiations.

Noti pcation of I ntention to entAwaad i nto a Con

The Procuring Entity shall send to each Consultant (that has not already been

noti ped that it has been unsuccess fAward) thet h e

Contract to the successful Consultant. The Noti pcation of I ntent i

Contract / N o Awaful ¢ €halli comtain, aff a minimum, the following

information:

i) The name and address of the Consultant with whom the Procuring Entity successful ly
negotiated a contract;

i)y  the contract price of the successful Proposal,
i)  a statement of the reasons why the recipient's Proposal was unsuccessful
iv)  the expiry date of the Standstill Period, and

vy instructions on how to r eqguesctomganddaringthee p n
standstill period;

Standstill Period

The Standstill Period shall be the number of days stated in the Data Sheet. The

Standstill Period commences the day after the date the Procuring Entity has
transmitted to each Consultant (that has not
unsuccessful)the Not i pcat i on oAwarl nhe @onttact. 3he Contact shall

not be signed earlier than the expiry of the Standstill Period. This period shall be



allowed for aggrieved Consultants to lodge an appeal. The procedure for appeal
and the authority to det  ermine the appeal or complaint is as indicated in the Data
Sheet.

D. NEGOTIATIONS ANDAWARD

33. Negotiations

32.1 The negotiations will be held at the date and address indicated in the Data Sheet
with the Consultant's representative(s) who must have written power of attorney to
negotiate and sign a Contract on behalf of the Consultant.

32.2 The evaluation committee shall prepare minutes of negotiations that are signed by
the Accounting Of pcer and the Consultant's a

32.3 Availability of Key Experts

The invited Consultant shal
theavailabilityofallKeyExpertsincludedintheProposalasapre -requisite to the
negotiations, or, if applicable, a replacement in accordance with ITC 12. Failure to

conprm the Key Experts' a vrajectioa df thé Cohsyltamttsa y r e
Proposal and the Procuring Entity proceeding to negotiate the Contract with the

next-ranked Consultant.

32.4 Notwithstanding the above, the substitution Key Experts at the negotiations may be
considered if due solely to circumstanc  es outside the reasonable control of and not
foreseeable by the Consultant, including but not limited to death or medical in
capacity. In such case, the Consultant shall offer a substitute Key Expert within the

period of time speci pttontdmegotiateehe Coattact,avho o f i n
shall have equivalent or better guali pcatic
candidate.

32.5 Technical negotiations

The technical negotiations include discussions of the Termsof Reference (TORS), the
proposed methodology, the Procuring Entity's inputs, the special conditions of the

Contract, and pnalizing the o0Description of
discussions shall not substantially alter the original scope of services under the TOR
ortheterms of the <contract, l est the quality of

relevance of the initial evaluation be affected.
32.6 Financial negotiations

The pnanci al negotiations include the cl ari |
Kenyaand howits houl d be reyected in the Contract.
itemized separately and included in the contract price.

32.7 If the selection method included cost as a factor in the evaluation (that is QCBS,
FBS, LCS), the unit rates and the total price stated in the Financial Proposal for a
Lump -Sum contract shall not be negotiated.

32.8 Where QBS or CQS methods was used fora Lump-sum Contract as indicated in the
RFP,the unit rates negotiations shall not take place, except when the offered Key

Experts and Non -Key Experts' remuneration rates
aremuchhigherthanthetypicallychargedratesbyconsultantsinsimilarcontractsorthe
professional practice. I n such case, the Pro
and, if the fees are very high, ask to change the rates. The format for (i) providing

information on remuneration rates in the case of QB Sand CQS; and (ii) clarifying
remuneration rates' structure under this Clause, is provided in Appendix A to the
Financial Form FIN -3: Financial Negotiations & Breakdown of Remuneration  Rates. If

17



32.9

after the claripcations, the price is stildl
terminate the negotiation and invite the nex
proposal and negotiate the contract.

In the case ofa Time- Based contr act , negotiation of unit rates shall not take place,

except when the offered Key Experts and Non -Key Experts' remuneration rates are

much higher than the typically charged rates by consultants in similar contracts. In

such case, the Procuring Entity mayas k f or c¢cl ari pcations and,
high, ask to change the rates. The format for (i) providing information on
remuneration rates in the case of QBS and CQS; and (ii) clarifying remuneration

rates 'structure under this Clause, is provided in Appe ndix A to the Financial Form

FIN-3: Financial Negotiations -Breakdown of Remuneration Rates. If after the
claripcations, the price is still considered
the negotiation and invite the next ranked Consultant for neg otiations.

32.10 Where SSS method was used as indicated in the RFP both the unit rates and total

3A.
33.1

33.2

35.

34.1

36.

35.1

35.2

18

price shall be negotiated. If the negotiations fail, the Procuring Entity shall terminate

the Consultant selection process. In that event, the Procuring Entity shal | review the
consultancy requirements and market conditions prior to deciding to use an
appropriate selection method to again procure the consulting services.

Conclusion of Negotiations

The negotiations are concl uded wiCbntractwhicke vi e w
then shall be initialed by the Accounting O
representative and minutes prepared to record the outcome of the negotiations.

If the negotiations fail, the Procuring Entity shall inform the Consultant in wr iting of all
pending issues and di sagreements and provide
to respond. If disagreement persists, the Procuring Entity shall terminate the
negotiations informing the Consultant of the reasons for doing so. The Procuring

Entity will invite the next -ranked Consultant to negotiate a Contract. Once the

Procuring Entity commences negotiations with the next -ranked Consultant, the
Procuring Entity shall not reopen the earlier negotiations.

Letter of Award

Upon expiry of t he Standstil]l Peri od, Spe
addressing any appeal t hat has been pled wi
successful negotiations, the Procuring Entity shall send a Letter of Award to the
successful Consul t ant . The | etter shall conprm t
Contract to the successful Consultant and requesting the Consultant to sign and

return the draft negotiated Contract within Twenty -One (21) Days from the date of

the Letter of Award.
Signing of Contract

The Contract shall be signed prior to the expiration of the Proposal Validity Period

and promptly after expiry of the Standstil]
satisfactorily addressing any compl &tanudtll t h a
Period.

The Consultant is expected to commence the assignment on the date and at the
| ocation speciped in the Data Sheet.



37. Publication of Procurement Contract

361 Wi thin the period speciped in the Dat a
aw arded Contract which shall contain, at a minimum, the following information: (a)
name and address of the Procuring Entity; (b) name and reference number of the
contract being awarded, (c) the selection method used; (d) names of the
consultants that submitt ed proposals; (e) names of all Consultants whose Proposals
were rejected or were not evaluated; (f) the name of the successful consultant, the
pnal total contract price, the contract

36.2 Consider carefully the information o n Consultants to be published, particularly
evaluation by the Procuring Entity, to avoid disclosing information which can
facilitate bid -rigging formation going forward. Suggest amendment as follows:

36.3 The awarded Contract shall be published on the Procuring Entity's website with free

Sheet

dur a

access i f available and in the ofpcial procu
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SECTION 2 (B). DATA SHEET

Reference | PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

to ITC

Clause

A. General Provisions

1()

2.1 Name of the Procuring:  DIANI MUNICIPALITY
The consultant selection method is:
Quality and Cost Based Selection Method (QCBS) [ X]
Quality Based Selection Method (QBS) [ ]
Least Cost Selection Method (LCS) [ ]
Consultant Qualification Selection Method (CQS) [ ]
Fixed Budget Sele ction Method (FBS) [ ]
Single Source Selection Method (SSS) [ ]

2.2 THE FINANCIAL PROPOSAL SHALL BE PREPARED USING THE STANDARD F
PROVIDED IN SECTION 4 OF THRFP. IT SHALL BE SUBMITTED TO THE COU
TENDER BOX ,PLACED AT THE FRONT OF THE COUNTY PROCUREMENT OFFIC
MUST RECORDED THROUGH THE PROCUREMENT OFFICE, OR BEFGRH
OCTOBER2024,10.30AM.ANY DELIVERY AFTER THE CLOSE DATE WILL BE REJE

2.3 A pre -proposal conference will be held: NO

2.4 The Procuring Entity will provide the following inputs, project data, reports,
etc. to facilitate the preparation of the Proposals: [T st or s
none]j N/A

4.1 [ I f oUnfair AGompetagedbveapplies to the
is mitigated, including listing the reports, information, documents, etc. and
indicating the sources where these can be downloaded or obtained by the
Consultants] N/A

6.2 Maximum number of members in the Joint Venture (JV) shall be 2.
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Reference |PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

to ITC

Clause

6.6 (a) The |list of debarred firms and indivi
www.ppra.go.ke  or email complaints@ppra.go.ke

6.7 The business will be registered with government of kenya.

B. Preparation of Proposals

10.1

The Proposal shall comprise the following:

1stInner Envelope with the Technical Proposal:

Power of Attorney to sign the Proposal

TECHL1: Technical Proposal Submission Form

TECH2 : C o n s uwrgangzationtasd Experience

TECH3: Comments and Suggestions

TECH4: Description of Approach, Methodology and Work plan

TECHDb5: Work Schedule and Planning for Deliverables

TECH6: Team Composition, Assignment,

TECH7: Mandatory Documentary Evidence

AND

2nd Inner Envelope with the Financial Proposal:
(1) FIN-1: Financial Proposal Submission Form
(2) FIN-2: Summary of Costs

(3) FIN-3: Breakdown of Remuneration

(4) FIN-4: Breakdown of Reimbursable Expenses

a

11.1

Participation of Sub -consultants, and Key Experts in more than one Proposal
is permissible: [select one option]

NO

12.1

Proposals must remain valid for 126 days after the proposal submission
deadline.
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Reference PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS
to ITC
Clause
13.1 Clarifications may be requested no later than 7 days prior to the submission
deadline.
The contact information for requesting clarifications is:
MUNICIPAL MANAGER
DIANI MUNICIPALITY
E-mail: mwandaro @gmail.com
14 (b) [ f not used, state ONot applicabl eo.
(donotuse |[Esti mated i nput ofinpitey B/ p e petsgnédmonthsme
for  Fixed
R
Budget [ORI
method) Estimated total cost of the assignment: N/A
[Indicate only either time input (in person -month) o r total cost, but not
both!]
14 (c) and |[If Fixed Budget Selection Method is not us e d, state ONot
26.2 Fixed Budget Selection method is used, insert the following:
[use for |The total available budget for this Fixed -Budget assignment is:
Fixed N/A [insert currency] (choose one : inclusive or exclusive of
Budget taxes). Proposals exceeding the total available budget will be rejected.
h . o .
method] [If inclusive, indicate tax estimates separatel V]
14 (d) Key Experts shall not appear in more  than one proposal
16.1(b) [A sample list or reimbursable expenses is provided below for guidance.

Items that are not applicable should be deleted, others may be added. If
the Procuring Entity wants to set up maximum ceilings for unit rates of
certain type of expenses, such ceilings should b
forms].The Financial Proposal will include (but not limited to) the following
reimbursable expenses:

Q) a per diem allowance, including hotel, for experts for every day of
absence from the home office for the purposes of the Servi ces;

(2) cost of travel by the most appropriate means of transport and the
most direct practicable route;

e indicated in the FIN
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Reference | PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

to ITC

Clause
(3) cost of office accommodation, including overheads and back -stop
support;
(4) communications costs;
(5) cost of purchase or rent or freight of any equipment required to be
provided by the Consultants;
(6) cost of reports production (including printing) and delivering to the
Procuring Entity;
(7) other allowances where applicable and provisional or fixed sums (if
any)]
(8) [insert relevant type of expenses, if/as applicable]

16.2 A price adjustment provision applies to remuneration rates: N/A
[The price adjustment applies to Time -Based contracts with a duration
exceeding 18 months. In exceptional circumstances, price adjustment can
also apply to Lump -Sum contracts assignments longer than 18 months in
duration with prior agreement with the Procuring Entity]
[If O0OYesdé, specify whether it applies

16.3 [If the Procuring Entity has obtained a tax exemption ap plicable to the
Contract, Il nsert: 0The Procuring Ent
Consultant from payment of N/A [ insertthe tax description such
as VAT, withholding tax, duties, etc. ]in Kenya as per [insert reference to the
applicable official source that issued an exemption].
[If there is no tax exemption in Kenya, insert the following:
ol nformation on the Consultantés tax
country can be found on the Kenya Revenue Authority website:
www.kra.go.ke

16.4 The Financial Proposal shall be stated in the following currencies:

Consultant may express the price for their Services in any fully convertible
currency, singly or in combination of up to three foreign currencies.
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Reference
to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

The Financial Proposal should state local costs in  Kenya Shillings:

C. Submission, Opening and Evaluation

17.1

The Consultants shall submit their technical Proposals electronically using

the following procedure:

1. Login to the ifmis supplier portal

(https://supplier.treasury.go.ke:8060/0OA_ _HTML/AppsLogin ) with

your username and password
2. Expand Sourcing menu and click sourcing home page.

3. On a text box at the top part of the page enter the tender

negotiation number: first six digits only and click go.

4. Under header attach all the scanned PDF titled documents that
forms part of your submission.
Under lines fill in the tender sum as per the filled form of tender.

17.5

The Consultant must submit:
(a) Technical Proposa |: one (1) original and

(b) Financial Proposal: one (1) original.

18.5

The Proposals must be submitted no later than:
Date: 15% October , 2024 at 10.30 am

The Proposal submission address is:
Municipal Manager

Diani Municipality

Kwale County Government

P.O Box 4-80403,

20.1

An online option of the opening of the Technical Proposals is offered:
Yes

The opening shall be online at :  https://supplier.treasury.go.ke

20.2

In addition, the following information will be read aloud at the opening of

the Technical Proposals N/A [insert ONot Applic
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Reference | PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

to ITC

Clause
additional information will be read out and recorded in the opening
minutes]

22.1 Other eligibility and mandatory criteria shall be:  As set out in the Evaluation
Criteria

22.2 The Criteria, sub -criteria, and point system for the evaluation of the

Technical Proposals: [Note to Procuring Entity: Allocation of points shall be
within the range provided for each criteria and sub -criteria]

Points

() Specific experience of the Consultant, as a firm, relevant to the
Assignment: 20mks

(i) Adequacy and quality of the propos ed methodology, and work plan
in responding to the Terms of Reference (TORS):

(@ Technical appro ach and methodology 20mks
(b)  Work plan 10mks
(c) Organization and staffing 20mks
Total points for criterion (ii): [20 - 50]

[Notes to Consultant : The Procuring Entity will assess whether the proposed
methodology is clear, responds to the TORs, work plan is realistic and
implementable; overall team composition is balanced and has an
appropriate skill mix; and the work plan has right input of Experts]

() Key Expertsodo qualifications and c

{Notes to Consultant : each positio n number corresponds to the same for
the Key Experts in Form TECH-6 to be prepared by the Consultant}

(@) Position K-1: [Team Leader] [15]
(b) Position K-2: [Social development officer [5]
(c) Position K-3: [Occupational Health and Safety Expert ] [5]
ETC.

g
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Reference
to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

Total points for criterion (iii): [30 - 60]

The number of points to be assigned to each of the above Key Experts
positions shall be determined considering the following three sub -criteria
and relevant percentage weights:

(1) General qualifications (general education, training, and experience):
[insert weight between 10 and 30 % ]

(2) Adequacy for the Assignment (relevant education, training,
experience in the sector or similar assignments) : [insert weight between 60
and 70% ]

(3) Relevant experience in the Kenya (working level fluency in local
language(s)/knowledge of local culture or administrative system,
government organization, e  tc.): [insert weight between O and 10 % |

Total weight: 100%

(iv) Transfer of knowledge and training program (relevance of approach
and methodology):

[Normally not to exceed 10 points.

When transfer of knowledge is a  particularly important component of the
assignment, more than 10 points may be allocated; the following sub
criteria may be provided |

(a) Relevance of training program [60]
(b) Training approach and methodology [10]
(c)Qualifications of experts and trainers 130]
Total points for criterion (iv): [0 6 10]
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Reference
to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

(v) Participation by Kenya citizens among proposed Key Expert S [0 o
10]

[not to exceed 10 points] [  Sub-criteria shall not be provided. Calculated as

a ratio of t he Ken y-aput(Kgnpon Emoptles)td teedotat i
number of Key -BBpup(ie persend-mo mn tmle s ) I n the
Technical Propo sal]

Total points for the five criteria 100

The minimum technical score (St) required to passis [Insert number]

[Notes to Procuring Entity: the indicative range for the minimum technical
score required to pass is 70 to 85 on a scale of 1 to 100]

23.4

An online option of the opening of the Financial Proposals i s offered: N/A .
N/

[ I f yes, Il nsert 0The online opening
procedure for online opening of Financial Proposals.]

25.2

For the evaluation, the Procuring Entity will include separate items of: (a) all

local identifiable indirect taxes such as sales tax, excise tax, VAT, or similar
taxes | evied on the contractds invoic
tax on the remu neration of services rendered by experts.

If a Contract is awarded, at Contract negotiations, all such taxes will be
discussed, finalized using the itemized list and included in the Contract
amount as a separate line, also indicating which taxes shall be paid by the
Consultant and which taxes are withheld and paid by the Procuring Entity

on behalf of the Consultant.

26.1

The single currency for the conversion of all prices expressed in various
currencies into a single one is : KENYA SHILLINGS

The official source of the selling exchange rate is: N/A

The date of the exchange rate is: N/A
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Reference

to
Clause

ITC

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

[The date may be the same as the that for deadline for submission of
proposals, or a date that is five business days prior to the submission
deadline]

20.1

(QCBS
only)

The lowest evaluated Financial Proposal (Fm) is given the maximum
financial score (Sf) of 100.

The formula for determining the financial scores (Sf) of all other Proposals is
calculated as following:

Sf = 100 x Fm/ F, imciwali chc orSd,6 d Emd h
and oOF6 the price of the proposal und

The weights given to the Technical (T) and Financial (P) Proposals are:
T=__ [Insert weight between 0.70 and 0.85 ], and
P= [nsert weight between 0.15 and 0.30 ]

Proposals are ranked according to their combined technical (St) and
financial (Sf) scores using the weights (T = the weight given to the Technical
Proposal; P = the weight given to the Financial Proposal; T + P = 1) as
following: S=Stx T% + § x P%.

31

The Standstill Period shall be: _ 14  days [insert the minimum number of
days legally allowed for appeals to Administrative Review Board]

The procedures for making a procurement related complaint are detailed

in the Public Procurement and Asset Disposal Act and Regulations. If a
Consultant wishes to make a procurement related complaint or appeal,

the Consultant shall submit its complaint to the Public Procurement
Administrative Review Board.

D. Negotiations and Award

32.1

Expected date and address for contract negotiations:

Date: N/A day/month/year [for example, 15 January 2018]

Address:

35.2

Expected date for the commencement of the Services:

Date: [15" November, 2024 ,kwale
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Reference | PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

to ITC

Clause

36.1 The publication of the contract award information following the
completion of the contract negotiations and contract signing will be done
as following:
The publication will be done within __ 14 days after the contract signing
[Insert the legally recognised days for publishing the Contract Award
Notice]

37.1 The procedures for making a Procurement  -related Complaints are

detailed in the daRlefpomthaRPRAW shsitea v a
www.ppra.go.ke  or email complaints@ppra.go.ke . If a Tenderer wishes to
make a Procurement -related Complaint, the Tenderer should submit its
complaint following  these procedures, in writing (by the quickest means
available, that is either by hand delivery or email to:

For the attention: KHAMISI OMAR MWANDARO

Title/position: MUNICIPAL MANAGER

Procuring Entity: DIANI MUNICIPALITY

Email address info@kwale.go.ke /mwandaro@yaoo .com

In summary, a Procurement -related Complaint may challenge any of the
following:

(i) the terms of the Tender Documents; and

(ii) the Procuring Entityds decision

SECTION 3. TECHNICAL PROPOSALSTANDARD FORMS
{Notes to Consultant shown in brackets {} throughout Section 3 provide guidance to the

Consultant to prepare the Technical Proposal; they should not appear on the Proposals
to be submitted.}
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1 FORM TECH1: TECHNICAL PROPOSAL SUBMISSION FORM
{Location, Date}

To: [Name and address of Procuring Entity]

Dear Sirs:

We, the undersigned, offer to provide the consulting services for [Insert title of assignm ent]
in accordance with your RFP dated [Insert Date] and our Proposal. We are hereby
submitting our Proposal, which includes this Technical Proposal and a Financial Proposal
sealed in a separate envelope.

{If the Consultant is a joint venture, insert the following: We are submitting our Proposal in
association/as a consortium/as a joint venture with: {Insert a list with full name and the

legal address of each  member, and indicate the lead member}. We have a ttached a

copy {insert: o0of our | etvteenrt uop # aJVistaleeady formed, f or n
oof t he JV a gignedebymevety g@articipating member, which details the
likelylegalstruct ur e of and the conprmation of joint and
of the said joint venture.

OR

{If the Consultant's Proposal includes Sub -consultants, insert the following: } We are
submitting our Proposal @®ubicdnsultahtse {idsartlalisowith fullg p r m:
name and address of each Sub  -consultant.}

We hereby declare that:

a) All the information and statements made in this Proposal are true and we accept
that any misinterpretation or misrepresentation contained in this Pr oposal may lead
to our disqualipcation by the Procuring Enti

b)  Our Proposal shall be valid and remain binding upon us for the period of time

speci ped in the Data Sheet, Clause 12. 1.
¢ Wehave no conyict of ncemitelITC8Bst i n accorda
d Wemeet the eligibility requirements as state

understanding of our obligation to abide by the Government's policy in regard to
corrupt, fraudulent and prohibited practices as per ITCS5.

e) In competing for (and, if  the award is made to us, in executing) the Contract, we
undertake to observe the laws against fraud and corruption, including bribery, as
well as laws against anti -competitive practices, including bid rigging in force in
Kenya; we hereby certify that we ha  ve taken steps to ensure that no person acting
for us or on our behalf engages in any type of Fraud and Corruption or anti -
competitive practices.

ff Weconprm that we are not insolvent, in recei
of being wound up.

g) The Consultant shall declare in the Technical Proposal Submission Form, that in
competing for and executing a contract, it shall undertake to observe the laws of
Kenya against fraud and corruption including bribery, as well as against anti -
competitive pract ices including bid -rigging.

0  We are not guilty of any serious violation of fair employment laws and practices. We
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undertake to observe the laws of Kenya against fraud and corruption including
bribery, as well as against collusive and anti  -competitive practi ces, including bid
rigging. Tot hi s ef fect we have signed the o0Cert.i
Det er mi nat i o nbélowa We¢ aso undedake to adhere by the Code of Ethics

for persons participating in Public Procurement and Asset Disposal Activities in
Kenya, copy available from
(speci

fy website ) during the procurement process and the execution of any resulting
contract.

()  We, along with any of our sub -consultants are not subject to, and not controlled by
any entity or individual that is subject to, a temporary suspension or a debarment
imposed by the PPRA.

(e) Exceptas stated in the ITC12 and Data Sheet, we undertake to negotiate a Contract
on the basis of the proposed Key Experts.  We accept that the substitution of Key
Experts for reasons other than those stated in ITC Clausel2 andITCClause29.3 and
29.4 may lead to the termination of Contract negotiations.

() Our Proposal I's binding upon us and subject
Contract negotiations.

(k)  We understand that the Procuring Entity  is not bound to accept any Proposal that it
receives.

We undertake, if our Proposal is accepted and the Contract is signed, to initiate
the Services related to the assignment no later than the date indicated in Clause
32.2 of the Data Sheet.

We remain,
Yours

sincerely,

Authorized Signature {In full

and initials}: Name and Title of

Signatory:

Name of Consultant ( companyds

name or JV's name):
Contact information  (phone and e -mail):

{For a joint venture, either all members shall sign or only the lead member, in which case
the power of attorney to sign on behalf of all members shall be attached}
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2  CERTIFICATEOF INDEPENDENT PROPOSAL DETERMINATION

[, the undersigned, in submitting the accompanying TECHNICAL PROPOSAL SUBMISSION FORM

to the
[Name of Procuring Entity]

for: [Name and number of tender] in
response to the request for tenders made by: [Name of Tenderer] do hereby
make the followingstatementsthatlcertifytobetrueandcompleteineveryrespect:

| certify, on behalf of [Name of Tenderer] that :
1. I have read and | understand the contents of this Certificate;
2. lunderstand that the Tender will be disqualified if this Certificate is found not to be true
and complete in every
respect;
3 | am the authorized representative of the Tenderer with authority to sign this Certificate,

and to submit the Tender on behalf of the Tenderer;

4 For the purposes of t Tendsr, |Geerstandthatahe worca nd t he
ocompetitordé shall include any i ndi Vendkreral or
whet her or not a ffgndeierawhe:d wi t h t he
A Has been requested to submita  Tender in response to this request for tenders;

A could potentially  submit a tender in response to this request for tenders, based
on their qualipcations, abilities or exper

5  The Tenderer discloses that [check one of the following, as applicable]:

A The Tenderer has arrived at the Tender independently from, and without
consultation, communication, agreement or arrangement with, any
competitor;

A The Tenderer has entered into consultations, communications, agreements or
arrangements with one or more competitors regarding this request for tenders,
and the Tenderer discloses , in the attached document(s), complete details
thereof, including the names of the competitors and the nature of, and reasons
for, such consultations, communications, agreements or arrangements;

6. In particular, without limiting the generality of paragraphs (5)(a) or (5) (b)above,
there has been no consultation, communication, agreement or arrangement with
any competitor regarding:

A prices;

A methods, factors or formulas used to calculate prices;

A the intention or decision to submit, or not to submit, a proposal; or

A the submission of a proposal whi ch does no
reqguest for proposals; except as specipcal

paragraph(5)(b) above;

7. In addition, there has been no consultation, communication, agreement or
arrangementwit h any competitor regarding the quald.
delivery particulars of the works or services to which this RFP relates, except as
speci pcally aut hori zed by t he procuring au
pursuant to paragraph(5)(b)  above;
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The terms of the RFP have not been, and will not be, knowingly disclosed by the
Consultant, directly or indirectly, to any competitor, prior to the date and time of the

of pci al proposed opening, or of the awardi
pr st , unl ess ot her wi se required by |l aw or
paragraph(5)(b) above.

Name

Title

Date

[Name, title and signature of authorized agent of
Consultant and Date]

n



3. APPENDIXTOFORMOF PROPOSALON FRAUDAND CORRUPTIONCLAUSE(for
information)
(Appendix shall not be modi ped)

Purpose

the government of Kenya's Anti
policies and procedures, Public Procurement and Asset Disposal Act

its Regulation, and any other Kenya's Acts or Regulations related to Fraud and Corruption,
and similar offences, shall apply with respect to Public Procurement Processes and
Contracts that are governed by the laws of Kenya.

Requirements

The Government of
(applicants/proposers), Consultants, Contractors and Suppliers; any Sub

-Corruption and Economic Crime laws and their sanction's
(no. 33 of 2015) and

Kenya requires that all parties including Procuring Entities, Tenderers,
-contractors,

Sub-consultants, Service providers or Suppliers; any Agents (whether declared or not);
and any of their Personnel, involved and engaged in procurement under Kenya's Laws
and Regulation, observe the highest standard of ethics during the procurement process,
selection and contract execution of all contracts ,and refrain from Fraud and Corruption
and full y comply with Kenya's laws and Regulations as per paragraphs 1.1 above.

Kenya's public procurement and asset disposal act

describes rules to be followed and actions to be taken in dealing with Corrupt, Coercive,
Obstructive , Coll usive or Fraudulent practices, and
including consequences for offences committed. A few of the provisions noted below
highlight Kenya's policy of no tolerance for such practices and behavior:

@

(&

©)

@

©)

©
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a person to whom this  Act applies shall not be involved in any corrupt, coercive,
obstructive, collusive or fraudul ent
procurement or asset disposal proceeding;

(no.33 of 2015) under Section 66

practic

A person referred to under sub section (1) who contravenes the provisions of that sub -

section commits an offence;

Without limiting the generality of the subsection (1) and (2), the person shall be: -

a)di squali ped from entering into a contract
proceeding; or

b) if a contract has already been entered into with the person, the contract shall be
avoidable;

The voiding of a contract by the procuring entity under subsection (7) does not

limit any legal remedy the procuring entity may have,;

An employee or agent of the procuring entity or a member of the Board or

committee of the procuring entity who has a

procurement i
i) Shall not take part in the procurement proceedings;

i) shall not, after a procurement contract has been entered into, take part in any
decision relating to  the procurement or contract; and

i) Shall not be a sub -contractor for the tender to whom was awarded contract, or
a member of the group of tenderers to whom the contract was awarded, but
the sub -contractor appointed shall meet all the requirements of this Ac t.

An employee, agent or member described in subsection (1) who refrains from doing

f
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anything prohibited under that subsection, but for that subsection, would have
been within his or her duties shall di scl os
entity;

I f a person contravenes sub section (1) Wi
described in subsection (5)(a) and the contract is awarded to the person or his

relative or to another person in whom one of them had a direct or indirect pecuniary

interest, th e contract shall be terminated and all costs incurred by the public entity

shall be made good by the awarding of pcer .

Incompliance with Kenya's laws, regulations and policies mentioned above, the Procuring
Entity:
a) Depnes broadl y, f or alboregroysionsghe terens setfdrth telovweas
follows:
) ocorrupt
I ndirect
another party;
i) ofraudul ent pr acad omissad, incledinganmisyepresentation, that

practiced is the off
l'y, of anything of va

knowingly or
recklesl y mi sl eads, or attempts to mislead,
other benept or to avoid an obligati on;
i) ocoll usive practice 0is an arrangement b
designedto achi eve an i mproper purpose, inclu
improperly the actions of another party;
ivy ocoercive practiced is impairing or harm

harm, directly or indirectly, any party or the property of the party to
i nyuence i tnpaciopsefralparty;
v 0obstructive practiced i s:

i) deliberately destroying, falsifying, altering, or concealing of evidence
material to the investigation or making false statements to investigators
in order to materially impede investigation by Public Pro curement
Regulatory Authority (PPRA) or any other appropriate authority
appointed by Government of Kenya into allegations of a corrupt,
fraudulent, coercive, or collusive practice; and/or threatening,
harassing, or intimidating any party to prevent it from disclosing its
knowledge of matters relevant to the investigation or from pursuing the
investigation; or

i) Acts intended to materially impede the exercise of the PPRA's or the
appointed authority's inspection and audit rights provided for under
paragraph 2. 3e. below.

b) Depnes more specibpcally, in accordance wi
provisions set forth for fraudulent and collusive practices as follows:
"fraudul ent practice” includes a misrepres
procurement or disposal
processortheexerciseofacontracttothedetrimentoftheprocuringentityorthetend
ererorthecontractor,
andincludescollusivepracticesamongsttendererspriortooraftertendersubmission
designedtoestablish tendeompgetitiveclevels aadtto ar t i

deprive the procuring entity of the benept

c) Rejects a proposal or award lof a contract if PPRA deter
individual recommended for award, any of its personnel, or its agents, or its sub -



consultants, sub -contra ctors, service providers, suppliers and/ or their
employees, has, directly or indirectly, engaged in corrupt, fraudulent, collusive,
coercive, or obstructive practices in competing for the contract in question;

d) Pursuant to the Kenya's above stated Acts and Regulations, may sanction or
debar or recommend to appropriate authority (ies) for sanctioning and
debar ment of a prm or individual, as applic

e) Requires that a clause be included in Tender documents and Request for
Propo sal documents requiring (i) Tenderers (applicants/proposers),Consultants,
Contractors, and Suppliers and their Sub  -contractors, Sub - consultants, Service
providers, Suppliers, Agents personnel, permit the PPRA or any other appropriate

authority appointed by Government of Kenya to inspect 2aII accounts, records
and other documents relating to the procurement process, selection and/or
contract execution, and to have them audited by auditors appointed by the

PPRA or any other appropriate authority appointed by Government of Kenya;
and

f)  Pursuant to Section 62 of the above Act, requires Applicants/Tenderers to submit
along with their ApplicatiobectTanadeéer ®hPrFoy
included in the procurement document declaring that they and all parties
involved in the procurement process and contract execution have not
engaged/will not engage in any corrupt or fraudulent practices.

For the avoidance of doubt, a party's ineIigibiIitP/ to be awarded a contract shall include, . .
without limitation, (i) applyingforpre -qual i pcati on, expressing int

A consultancy, and tendering, either directly or as a nominated sub -contractor,
nominated consultant, nominated manufacturer or supplier, or nominated service

provider, in respect of such contract, and( ii) entering into an addendum or amendment
introducing a materi al modi pcation to any exi s

2 Inspections in this context usually are investigative (i.e., forensic) in nature. They involve
fact-pnding activities under tAthaityoripersons appointechbye st i g
the Procuring Entity to address specipc matter
evaluating the veracity of an allegation of possible Fraud and Corruption, through the

appropriate mechanisms. Such activity include s but is not limited to: accessing and
examining a prm's or individual''s pnanci al rec
thereof as relevant; accessing and examining any other documents, data and

information (whether in  hard copy or electronic format) deemed relevant for the
investigation/audit, and making copies there of as relevant; interviewing staff and other

relevant individuals; performing physical inspections and site visits; and obtaining third

party veripcation of informati on.
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3. FORM TECH2: CONSULTANT'®ORGANIZATION AND EXPERIENCE

Form TECH2: a brief description of the Consultant's organization and an outline of the

recent experience of the Consultant that is most relevant to the assignment. In the case

of a joint venture, information on similar assignments shall be provided for each partner.

For each assignment, the outline should indicate the names of the Consultant's Key
Experts and Sub -consultants who participated, the duration of the assignment, the
contract amount (tot al and, if it was done in a form of a joint venture or a sub -
consultancy, the amount paid to the Consultant), and the Consultant's role/involvement.

A - Consultant's Organization

Provide here a brief description of the background and organization of your company,
and -in case of a joint venture -of each member for this assignment.

B - Consultant's Experience
1 Listonly previous similar assignments successfully completed in the last [FIVE] years.

2. List only those assignments for which the Consultant was legally contracted by the
Procuring Entity as a company or was one of the joint venture partners. Assignments
completed by the Consultant's individual experts working privately or through other
consulting prms cannot be cl|l ai med aossultartt,er r el
that of the Consultant's partners or sub  -consultants, but can be claimed by the
Experts themselves in their Curriculum Vitae (CV).

3.  The Consultant shall substantiate their claimed experience by presenting copies of
relevant documents such as the form of contract (not the whole contract),
purchase order, service order, performance c
in the proposa | as part of Form Tech 7 Mandatory Documentary Evidence.

Assignment name: Approx. value of the contrac{ KES, US$ ctc.]:

Country: Duration of assignment (months):

Name of Procuring Entity: Total N° of staff-months of the assignment:

Contact Address: Approx. value of the services provided by your firm under the
. contract:

Email:

Start date (month/year): N of professional staff-months provided by associated

Completion date: Consultants:

Role on Assignment; Name of senior professional staff of your firm involved and

(E.g. Lead Member in ABC JV, or Sole functions performed:

Consultant):

Narrative description of Assignment:

Description of actual services provided by your staff within the assignment:

Name of Consulting Firm: Name and Title of Signatory:
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FORMTECH3: COMMENT SAND SUGGESTIONS

Form TECH3: The Consultant to provide comments and suggestions on the Terms of
Reference, counterpart staff and facilities to be provided by the Procuring Entity

that could improve the quality/effectiveness of the assignment; and on

requirements for counterpart staff and facilities, which are provided by the Procuring

Entty, i ncl udi ng: administrative support, of p
equipment, data, etc.

A - On the Terms of Reference
{Improvements to the Terms of Reference, if any}
B - On Counterpart Staff and Facilities

{Include comments on counterpart staff and facilities to be provided by the Procuring
Entity. For example, administrative support,
data, background reports, etc., if any}

3 FORMTECH4: DESCRIPTION OF APPROACHMETHODOLOGY, AND WORK PLAN

Form TECH4: a des cription of the approach, methodology and work plan in
responding to the terms of reference for performing the assignment, including a
detailed description of the proposed met hodc
Termsof Reference specify trainingas a speci pc component of the
{The structure of your Technical Proposal:

a) Technical Approach and Methodology

b) Work Plan

c) Organization and Stafpng}

i) Technical Approach and Methodology. {Please explain your understanding
of the objectives of the assignment as outlined in the Terms of Reference
(TORSs), the technical approach, and the methodology you would adopt for
implementing the tasks to deliver the expected output(s), and the degree of
detail of such output. Please do not repeat/copy the TOR sin here. 1

i) Work Plan. {Please outline the plan for the implementation of the main
activities/tasks of the assignment, their content and duration, phasing and
interrelations, milestones (including interim approvals by the Procuring Entity),
and tentative delivery dates of their ports. The propo sed work plan should be
consistent with the technical approach and methodology, showing your
understanding of the TOR and ability to translate them into a feasible working
plan. A list of the pnal documents (incl
outpu t(s)should be included here. The work plan should be consistent with
the Work Schedule Form.}

i) Organi zat i on {leabe d8dcribé therstgucture and composition of
your team, including the list of the Key Experts, Non  -Key Experts and relevant
technical and administrative support staff.}
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4. FORM TECHS5: WORK SCHEDULE AND PLANNING FOR DELIVERABLE!

NO

Deliverables ! (D-..)

Months

it 2 3 -+

TOTAL

{e.g., Deliverable #1: Report A

1) data collection

2) drafting

3) inception report

4) incorporating comments

5 ) e

6) delivery of final report to
Procuring Entity}

List the deliverables with the breakdown for activities required to produce them and other

benchmarks

such as the Procuring Entity's approvals. For phased assignments, indicate the activities, delivery of
reports, and benchmarks separately for each phase.

Duration of activities shall be indicated

Include a legend, if

in a form of a bar chart

necessary, to help read the chart.
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6. FORMT ECH 6A: TEAM COMPOSITION, ASSIGNMENT, AND KEY EXPERTS' INPUT

N° |Name Expert’s input (in person/month) per each Deliverable (listed in TECH-5) | Total time-input
(in Months)
Position D-1 D-2 D=8 | owmes D-... Home | Field | Total
KEY EXPERTS _

' {e.g., Mr. [Team |[Home] |[2 month]| | [1.0] [1.0] i
K- Abbbb} Leader] [Fleld] [0'5 m] [2.5] [O] .:‘:A:‘:‘::’ ARl
K-2
K-3
N

Subtotal |
NON-KEY
[Home]
N [Ficld]
N . 2 PR
N
Subtotal
Total

—

eight (8) working (billable) hours.

“Home” means work in the office in the expert's country of residence. “Field” work means work carried out in Kenya, or outside the normal residence of

country outside the expert's country of residence.

I Full time input Part time input

For Key Experts, the input should be indicated individually for the same positions as required under the ITC Data Sheet21.2
Months are counted from the start of the assignment/mobilization. One (1) month equals twenty-two (22) working (billable) days. One working (billable)

day shall be not less than

the Expert in Kenya or any other

~



7. FORM TECH6B: CURRICULUMWITAE(CV)

Position Title and No. Je.g., K-1, Team Leader}
Name of Expert: [nsert full name}
Date of Birth: Jday/month/vear!

Country of Citizenship

Education: {List college/university or other specialized education, giving names of
educational institutions, dates attended, degree(s)/diploma(s) obtained}

Employment record relevant to the assignment: {Starting with present position, list in
reverse order. Please provide dates, name of employing organization, titles of positions
held, types of activities performed and location of the assignment, and contact
information of previous Procuring Entity's and employing organization(s) who can be
contacted for references. Past employment that i s not relevant to the assignment does
not need to be included.}

Period Employing organization and Country Summary of activities performed
vour title/position. Contact Infor relevant to the Assignment
for references

[e.g., May | [c.g., Ministry of ......,

2011- advisor/consultant to...
present]
For references: Tel............/¢c-
mail...... ; Mr. Bbbbbb, deputy
manager]

Membership in Professional Associations and Publications:

Language Skills (indicate only languages in which you can work):

Adequacy for the  Assignment:

Detailed Tasks Assigned on Consultant’s Reference to Prior Work/Assignments that Best Illustrates
Team of Experts: Capability to Handle the Assigned Tasks

{List all deliverables/tasks as in TECH-5in
which the Expert will be involved)
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Expert's contact information (e -mail éééée.

phoneéée. e é
I, the undersigned, certify that to the best of my knowledge and belief, this CV correctly
describes myself, my qualipcations, and my expe
the assignment in case of an award. | understand that any misstatement or

misre pr esentation described herein may | ead to m

Procuring Entity, and/or sanctions by the PPRA.

{day [/ month/year}

Name of Expert Signature Date
{day / month/year}
Name of authorized Signature. Date

Representative of the
Consultant (the same

who signs the Proposal
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8. FORMTECH7: MANDATORY SUPPORT DOCUMENTS

[The Consultant shall use this form to submit all the  required support documentary
evidence as required inthe RFPespeciallythe mandat ory and el igibilit
in the Data Sheet ITC 21.1]

a) Certipcate of I ncorporation/ Certipcate of Re
{I nsert here a copy of certipcate of incorpo
b) TaxCompl i ance Certipcate
{Consultant to insert a copy o fromtKenyaRewnrue c o mp
Aut hority or similar body in the case of for

c) Practice License or Certipcate for the Firm

{1'f required, Consultant to i diceresedrregstraiompy o f
certipcate issued by the professional body s

d) Similar Consulting Assignments Experience

{Consultant to insert here copies of the form of contract, purchase order, service

order, and performancecerti pcate or similar evidence of s
out by the prm. The assignments shall be t he
TECH 2B}

el Academic Certipcates

{Consultant to insert copies of the required
to the assignment for all the key experts}

) Professional Certipcates
{Consultant to insert copies of profteamsi onal
trainings to demonstrate professional qgualip

g) Professional Membership of Key Exper ts

{I'f applicabl e, Consultant to insert <copies
its key experts}

h)y Certipcate of I ndependent Proposal Deter mi na

(The Form is available on Tech FORM TECH -1: TECHNICAL PROPOSAL SUBMISSION
FORM).
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FORM TECH 8: SELFDECLARATIONFORMS

FORM SD1

SELF DECLARATIONHATTHE PERSON/TENDERER IS NOT DEBARRED INMIAAHEROF THE
PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015.

| éééeéceéeceeeeecee. | of Post Of pce Box ¢€é. éééée
resident of
céééeéceéeéeeeee. . in the Republic of éééeéceéeeeeé

a statement as follows: -

1. THATI am the Company Secretary/Chief Executive/Managing Director/Principal
Of pcer / Dofrect or

eeé....ececeeeeeéeéeééé.. (Ilnsert name of the Con
respect of Tender No.
eéééeeéée.foréeeééeeééée. (lnsert tender title/ des

///////

for é éééééé@nsert name of the Procuring entity)  and duly authorized and
competent to make this statement.

2. THATthe aforesaid Bidder, its Directors and subcontractors have not been debarred
from participating in procurement proceeding under Part IV of the Act.

3. THATwhat is deponed to here in above is true to the best of my knowledge,
information and belief.

eéééeéeééeeé (Tit [(Hgnature)
(Date)

Bi dder Of pci al St amp
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FORM SD2

SELF DECLARATION THAT THE PERSON/TENDERER WILL NOT ENGAGE IN ANY CORRUPT OR
FRAUDULENT PRACTICE.

"""""""

eeéeéeéeééééeeeee.. in the Republic of éééééeée. do
statement as follows: -

1. THATIam the Chief Executive/Managing Director/Principal Of pbcer / DirecH

ofé é é .

EEEEE666666 (insert name of the Company) who is a Bidder in respect of
Tender No.

eeéeeéeeéeé. .. ) . . (insert tender .
titte/description) f or é é é é é S : (msert name ofthe Praocuring.

entity) and duly authorized and competent to make thls statement

2.  THATthe aforesaid Bidder, its servants and/or agents /subcontractors will not engage
in any corrupt or fraudulent practice and has not been requested to pay any
inducement to any member of the Board, Management, Staff and/or employees

and/ or agents of énsefté@amé éf the Procuring entity)  which is the
procuring entity.

3.  THATthe aforesaid Bidder, its servants and/or agents /subcontractors have not
offered any inducement to any member of the Board, Management, Staff and/or

,,,,,,,,

empl oyees and/ or agent s(hhamd ofthegdaueng entity).

4.  THATthe aforesaid Bidder will not engage /has not engaged in any corrosive
practice with other bidders participating in the subject tender.

5.  THATwhat is deponed to herein above is true to the best of my knowledge
information and belief.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eééecéeéeeééeeceté eééeeéeecéée éeeéeeceée
é
(Title) (Signature) (Date)

Bidder's Of pci
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DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

//////////

| ééeéeéeéeée.
behalf of (Name

of the Business/ Company/Firm ) e ééééééééeeceeeeééée. decl ar e
have read and fully understood the contents of the Public Procurement & Asset Disposal

Act,2015, Regulations and the Code of Ethics for persons participating in Public
Procurement and Asset Dispos al Activities in Kenya and my responsibilities under the

Code.

| do here by commit to abide by the provisions of the Code of Ethics for persons
participating in Public Procurement and Asset Disposal.

Name of Authorized
£ 10| = 10 ] Y2 UPUPSUR

ST GREEEEE . o o o i,

"""

P O S T T 1 0 N € € . e

Tel ephoneéééééeéeé. .. -ééeéeé. E
mail éééééeéeéeéeéeéecécecé.
Name of the

rrrrrrrrrrr

rrrrrrrrrrrrrrrrrrrrr

(Company Seal/ Rubber Stamp where applicable)

Witness

,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,
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FORM TECH 9: TENDERSECURING DECLARATION FORM {r 46 and 155(2)}

[The Bidder shall complete this Form in accordance with the instructions indicated]

DAL e [insert date (as day, month and
year) of Tender Submission]

TeNAEE NOL e [insert number of tendering
process]

0 it e —————— [insert complete name of Purchaser]

I/We, the undersigned, declare that:

1 1/ We understand that, according to your conditions, bids must be supported by a
Tender -Securing Declaration.

2| /We accept that I/we will automatically be suspended from being eligible for
tendering in any contract with the Purchaser or the period of time offinsert number
of months or years] starting on[insert date],if we are in breach of our obligation

(s)under the bid conditions, because we d(a) have withdrawn our tender during the
period of tender validity speciped by wus in
been notiped of the acceptance of our Bid b
bid validity, (i) fail or refuse to execute the Contract, if required, or (ii) fail or r efuse to

furnish the Performance Security, in accordance with the instructions to tenders.

3. |/ We understand that this Tender Securing Declaration shall expire if we
are not the successful Te nderer (s), upon the earlier of:
a) Our receipt of a copy of your notipcation
Tenderer; or
b) Thirty days after the expiration of our  Tender.

4.  I/We understand that if | am /we are/in a Joint Venture, the Tender Securing
Declaration must be in the name of the Joint Venture that submits the bid, and the
Joint Venture has not been legally constituted at the time of bidding, the Tender

Securing Declaration shall be in the names of all future partners as named in the
letter of intent.

"""""""""""""

ééecééeecécéceeceéceeecéeeececeeceee. eece.

Capacity / title (director or partner or sole proprietor, etc.)

rrrrrr

ééeé. ééeééé. Name:

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

eéeéeéeéeéeéeéeéeceececeecéeéeéeéed.
Duly authorized to sign the bid for and on behalf of: ... [insert

"""

complete name of Tenderer] Dated on ééééeéeee. day of eeéeécéé
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___\ N

[Insert date of signing]

Seal or stamp
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SECTION 4. FINANCIAL PROPOSAE STANDARDFORMS

{Notes to Consultant shown in brackets {....} provide guidance to the Consultant to
prepare the Financial Proposals; they should not appear on the Financial Proposals to be
submitted.}

Financial Proposal Standard Forms shall be used for the preparation of the Financial
Proposal according to the instructions provided in Section 2.

FIN-1 Financial Proposal
Submission Form FIN-2 Summary
of Costs

FIN-3 Breakdown of
Remuneration FIN -4

Reimbursable expenses
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APPENDIX TO INSTRUCTIONS OF RAPVALUATION CRITERIA
7.1 Preliminary Evaluation Criteria

INSTRUCTIONS
TO TENDERERS

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO
TENDERERS

EVALUATION
CRITERIA

MANDATORY
REQUIREMENTS

1. Preliminary criteria [ALL MANDATORY]

Copy of certificate of incorporation / Business
I. registration with CR12 and IDs of the directors/ sole
proprietor

Valid KRA Tax compliance certificate.  (Itax)

Bidder MUST attach valid and relevant single business
iii permit (clearly indicating engagement in the tender
under consideration)

Dully filled tender forms, amongst others, should be
Iv [filled in full and in the format provided in the tender
document

Dully filled and Commissioned declarations

Vi corrupt and fraudulent practices
Lead Consultant/Firm must be registered with NEMA
and attach a valid current practicing license

Vi

Evaluation Methodologywill be aPASS/FAIL
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7.2 Technical Evaluation(65/80 pass mark)

S/NO

DESCRIPTION

POIN
TS

1.Experience

F Il RMEPFERICAPABILITY AND EXPERIENCE

I The bidder should demonstrate an understanding of the
project with respe ct to its objectives, scope and technical
skills available With Two [2] previous Consultancy services of
similar nature and (Bidders to provide a set of Notification of
Award, Local Service Order/Contract.
(30 Marks)

3. Work
plan/methodoly

The bidder should demonstrate an understanding of the project
d escription of the methodology and approach in executing the
assignment and Work Plan

I Methodology and Approach (20 Marks)

Team
composition
(attach CV)

1. Environmental SpecialistESIA Team Leader (wi t h 10 year s
and must have held similar positions in at least 5 assignments of similar

nature). He /she will be familiar with World Bank Environmental and Social
safeguards policies and be registered with NEMA as a Lead

Expert.(15MKS)

2. Road engineer & He or She must have a degree in civil engineering and
be a registered engineer with the relevant body. He must have at least
(5) years professional experience in road construction industry .( BMKS)

3.Social Development Expert : He/ She must p ossess a B.A. in Sociology
from a recognized University with at least five (5) years practical post -
qualification experience in social analysis and social work and must have
held similar positions in at least 3 assignments of similar nature). She/he will
establish the socio -economic environment of the proposed project area,
including land use; assess likely impact of the project and proposed
mitigation measures. He/she will ensure that consultations with interested
and affected parties are conducted in acco rdance with procedures and
regulations of Kenya (5MKS)

4. Occupational Health and Safety Expert: He/ She must possess a degree
in Civil Engineering or related field and with at least five (3) years
professional experience in OHS at workplace environment. (5MKS)

Total Scord80marks)
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*Pass Marks shall be 65/8
FORM FIN1: FINANCIAL PROPOSAL SUBMISSION FORM

............................................................... {Location, Date}
T O [Name and address of Procuring Entity]

Dear Sirs:

We, the undersigned, offer to provide the consulting services for............ccccceeeiiiiiiiiiiiiiiennnn,
[Insert title of assignment ]

in accordance with your Request for Proposal dated..............cccccccvveeeeennn. [Insert Date] and
our Technical Proposal.

Our attached Financial Proposal is for the amount of.............ccceeviiiiiiis { Indicate

the corresponding to the amount currency } {Il nsert amounts in }lword
including of all taxes in accordance with 1ITC24.2 in the Data Sheet. The estimated

amount of local taxes iS......cccccccevvvvvvnnnnns { Insert currency } {Insert amount in words and
bguties

{Please note that all amounts shall be the same as in Form FIN  -2}.

Our Financial Proposal shall be valid and remain binding upon us, subject to the
modi pcations resulting from Contract negotiati
the ITC12.1 Datasheet.

Commissions and gratuities paid or to be paid by us to an agent or any third party
relating to preparation or submission of this Proposal and Contract execution, paid if we
are awarded the Contract, are listed below:

Name and Address, Amount and Purpose of Commission of Agents, Currency or

Gratuity

{1'f no payments are made or promised, add the
or gratuities have been or are to be paid by us to agents or any third party relating to
this Proposal and Contract execution. 6}

We understand you are not bound to accept any

Proposal you receive. We remain ,
Yours sincerely,

Signature..........c........ (of Consultant's authorized representative) {In full and initials}
Full name: .................. {insert full name of authorized representative} Title:
.................. {inserttitle/positionofauthorizedrepresentative}

Name of Consultant.................. (company's name or JV's name):  Capacity:

.................. {insert the person's capacity to sign  for the Consultant} Physical Address:
.................. {insert the authorized representative's address}

Phone: .................. {insert the authorized representative's phone and fax number, if
applicable} Email: .................. {insert the authorized r epresentative's email address}

{For a joint venture, either all members shall sign or only the lead member/consultant,
in which case the power of attorney to sign on behalf of all members shall be
attached}
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FORM FIN2: SUMMARY OF COSTS

Item

Cost

{Consultant must state the proposed Costs in accordance with ITC 16.4 of

the Data Sheet; delete columns which are not used}

{Insert Foreign
Currency # 1}

{Insert Foreign
Currency #2, if
used}

{Insert Foreign
Currency #3, if
used}

{Insert

Local
Currency, if

Cost of the Financial Proposal

Including:

(1) Remuneration

(2) Reimbursables

Subtotal [Remuneration +
Reimbursables]

Taxes:

{insert type of tax e.g., VAT or sales
tax}

{e.g., withholding tax on experts’
remuneration}

{insert type of tax}

Total Taxes

Total Cost of the Financial Proposal:

{Should match the amount in Form FIN-

I}
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BREAKDOWN OF REMUNERATION

FORM FIN3A

When used for Lump -Sum contract assignment, information to be provided in this Form

shall only be used to demonstrate the basis for the calculation of the Contract's ceiling

f needed, to

establish payments to the Consultant for possible additional services requested by the
Procuring Entity. This Form shall not be used as a basis for payments under Lump

contracts.

:and,

lations

ble taxes at contract negot

ICal

to calculate appl

amount

-Sum

A. Remuneration
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FORM FIN 3B: CONSULTANT'S REPRESENTATIONS REGARKINGTS AND CHARGES

{This Form FIN 3B shall be used for Time-Based contracts only. If Lumpsum Contract is
used, the Procuring Entity shall delete the FORMFIN -3B, FORM FIN3C and FORM FIN -3D
from the RFP before issuance to Consultants}

(@] 0 1Y U] | =1 o | U Country:

ASSIGNMENTE. e s Date:

We hereby conprm that:

a) The basic fees indicated in the attached table are taken from the prm's
records and reyect the current rates of the
other than within the normal annual pay increase policy as applied to all the
Consultant's Experts;

b) attached are true copies of the latest pay sl ips of the Experts listed,;

c) theaway -from -
homeof pceal |l owancesindicatedbel owarethosetha
forthis assignment to the Experts listed,;

d) the factors listed in the attached table for social charges and overhead are based
on t he pr mecassteaperenmcesdor the latest three years as represented by
the prm's pnanci al statements; and

e) said factors for overhead and social charges do not include any bonuses or other

45

me ans o f-shaingo p t

of Consultant]

Signature of Authorized Representative

Name:
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FORM 3C: FORM FOR CONSULTANT'S REPRESENTATIONS REGARDING COSTS AND CHARGES
{This Form FIN 3C shallbe used for Time -Based contracts only}

(Expressed in {insert name of currency*})

Personnel 1 2 3 4 5 6 7 8
Bisle Proposed Fixed
s : Away from Rate per Proposed Fixed Rate per
e Remuneration Social 1 | Subtota 2 3 ‘
Name Position ; 1 Overhead Profit” | Home Office | Working Working
Rate per Working | Charges 1 1
Allowance Month/Day/Hou | Month/Day/Hour
Month/Day/Year "
Home Office

Procuring Entity’s Country

{* If more than one currency is used, use additional table(s), one for each currency}

1. Expressedas percentage of 1
2. Expressed as percentage of 4




FORM FIN 3D: BREAKDOWN OF REMUNERATICRATESFOR TIME BASED CONTRACTSNLY]
1 Review of Remuneration Rates

1.1 The remuneration rates are made up of salary or abase fee, social costs, overheads,

propt, and any premium or all owance that may
headquarters or a home ofpce. Form FI N3 C ces&
of rates.

1.2 The Form FIN 3C shall be completed and attac hed to the Financial Form -3. As
agreed at the negotiations, breakdown sheets shall form part of the negotiated
Contract and included in its Appendix D or C.

1.3 At the negotiations the prm shall/l be prepa
statements for the | ast three years, to substantiate its rates, and accept that its
proposed rates and other pnanci al matters a

Entity is charged with the custody of government funds and is expected to exercise
prudence in the expenditure of these funds.

2 Rate details are discussed below:

() Salaryi s the gross regular cash salary or fe
home of pce. It shall not contain any pr emi
or bonus, except where these are included bylaw or government regulations.

(i) Bonusesar e nor mal | y p a iTaavom doublexduntipg; amypbbnsises
shall not normally be included in the o0Sal
Where the Consultant's accounting system is such that the percentages of
social costs and overheads are based on total revenue, including bonuses,
those percentages shall be adjusted downward accordingly. Where national

policy requires that 13 mont hs' pay be gi
elementneed notb e adjusted downward. Any discussions on bonuses shall be
supported by audited documentation, which

(i) Social Charges are the costsofnon -monet ary benepts and may
alia, social security (including pension, medica [, and life insurance costs) and
the cost of a paid sick and/or annual leave. In this regard, a paid leave during
public holidays or an annual leave taken during an assignment if no Expert's
replacement has been provided is not considered social charges.

(iv) Cost of Leave The principles of calculating the cost of total days leave per
annum as a percentage of basic salary is normally calculated as follows:

total days Icave x 100

Leave cost as percentage of salgry = ,n v ]

Where w = weekends, ph = public holidays, v = vacation, and s = sick leave.

Please note that leave can be considered as a social cost only if the Procuring
Entity is not charged for the leave taken.

(v) Overheads are the Consultant's business costs that are not directly related to
the execution of the assignment and shall not be reimbursed as separate items
under the Contract. Typicali t ems ar e home o-bipkletime et s (|

of senior Consultant's staff moni t ori ng the project, rent
support staff, research, staff training, marketing, etc.), the cost of Consultant's

personnel not currently employed on revenue -earning projects, taxes on
business activities, and business promotion cost s. During negotiations, audited
pbnanci al statement s, certiped as <correct

supporting the last three years' over heads, shall be available for discussion,
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(vi)

(vii)

together with detailed lists of items making up the overheads and the

per centage by which each relates to basic salary. The Procuring Entity does not
accept an add -on margin for social charges, overhead expenses, etc. for
Experts who are not permanent employees of the Consultant. In such case, the
Consultant shall be entitted o nly to administrative costs and a fee on the
monthly payments charged for sub  -contracted Experts.

P r oipriormally based on the sum of the  Salary, Social costs, and Overheads.
If any bonuses paid on a regular basis are listed, a corresponding reduction

sha | | be made in the propt amount. Propt s
other reimbursable expenses.

Away from Home Of pce Al l owance or Premium or
Some Consultants pay allowances to Experts working away from headquarters

or outsi de of t he home of pce. Such al |
percentage of sal ary (or a fee) and shal

Sometimes, by law, such allowances may draw  social costs. In this case, the
amount of this social cost shall still be shown under social costs, with the net
allowance shown separately.



FORM FIN4 BREAKDOWN OF REIMBURSABLE

When used for Lump -Sum contract assignment, information to be provided in this Form shall only be used to demonstrate the basis

for calculation of the Contract ceiling amount, to calculate applicable taxes at contract negotiations and, if needed, to est abl ish
payments to the Consultant for possible additional services requested by the Procuring Entity. This form shall not be used as a basis
forpaymentsunderLump -Sum contracts. Thi s f o-4BasedCon&dctstoforem thpbasdiseoftconfractr Thegatiations.

B. Reimbursable Expenses

{Currency | {Currency | {Currency# | {Local
Quantity | # 1- asin # 2- as in 3-asin Currency- as
FIN-2} FIN-2} FIN-2} in FIN-2}

Type of Reimbursable Unit Unit

N Expenses Cost

{e.g., Per diem {Day}

{e.g., International {Ticket}

L2 alat o)

{e.g., In/out airport {Trip}
transportation}

{e.g., Communication
costs between Insert place
and Insert place}

{ e.g., reproduction of

{e.g., Office rent}

{Training of the
Procuring Entity’s
personnel — if required in
TOR}

Total Costs

Legend :
® OPer diem all owanced is paid for each night the expert i s r eigancer e
Procuring Entity can set up a ceiling.




SECTION 5. TERMS OREFERENCE
[Sample outline:

1

2.

3.

Background

Objective(s) of the Assignment

Scope of Services, Tasks(Components)and Expected Deliverables

Brief outline [indicate if downstream work is required]

[indicate if training is a speckichc component

4 TeamComposition & Qualipcation Requirements f
requirements which will be used for evaluating the Key Experts under Data Sheet
21.20oftheITC). Pl ease make sure that the specipc Kk
and t he mi ni mum academic education, profess
experience and professional memberships are articulated for each position.
PositionK-1: Team Leader/Lead
Consultant: Position K-2: [Insert
position title] Position K -3: [Insert
position title] PositionK -4: [Insert
position title], Etc.

5  Reporting Requirements and  Time Schedule for Deliverables
[At a minimum, list the following:
format, frequency, and contents of reports; number of copies, and requirements to
electronic submission. Final reports shall be delivered in soft copy in addition to the
speci ped nlhardlopies; datés of submission; persons (indicate names, titles,
submission address) to receive them; etc.

6. Procuring Entity's Input and Counterpart Personnel

45

a) Services, facilities and property to be made available to the Consultant by the
Procuring Entity:
[list / specify]

b) Professional and support counterpart personnel to be assigned by the Procuring
Entity to the Consultant's team: __ [list/specify]

(



SECTION 6. CONDITIONS OF CONTRACTAND CONTRACT FORMS

Preface

1. This Section includes two types of standard contract forms for: A Lump -Sum Contract
and a Time -Based Contract. Each type includes General Conditions of Contract
(0GCCO6) that shal/l not be modi ped, and Spec
The SCC includes clauses specipc to each <co

write or otherwise contradict, the General Conditions of Contract.

2. Lump-Sum Contract. This type of contract is used mainly for assignments in which
the scope and the duration of the Services and the required output of the
Consul tant are cl e artdaye linkedjoroetplts (déizerabtes)rsuch
as draft or pnal reports, drawings, bil l
programs. Lump -sum contracts are easier to administer because they operate on
the principle of a pxed and paymeats dreodue on cleprly e d

of

SC

speci ped out puts and milestones. Never the

outputs by the Procuring Entity s paramount.

3 Tme-Based Contract. This type of contract
o r X thee scope and the duration of the services, either because they are related to
activities carried out by others for which the completion period may vary, or
because the input of the consultants required for attaining the objectives of the
assignmentisdi f pcul t t o almseé costracts Ilthe Cansultamt provides
services on a timed basis according to
remuneration is determined on the basis of the time actually spent by the Consultant
in carrying out the Servi ces and is based on (i) agreed upon unit rates for the
Consultant's experts multiplied by the actual time spent by the experts in executing
the assignment, and (ii) reimbursable expenses using actual expenses and/or
agreed unit prices. This type of contrac t requires the Procuring Entity to closely
supervise the Consultant and to be involved in the daily execution of the
assignment.

4 The templ ates are designed for use in ass
be used for contracting of individual experts. In some consultancy assignments such
as design and construction supervision, both Lump - Sum and Time -Based Contracts
are used and signed with the Consultant. In that case, the Lump -Sum Contract
would apply for the design part of the Services while the construction supervision
part would be based on a Time - Based Contract. In such event, both types of
contracts shall be signed at the same time.
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CONTRACT FOR CONSULTANT'S SERVICES

Lump -Sum Contract

Consulting Services for:

Contract No.:

Contract Description:

Between

[Name of the Procuring

Entity]

and

[Name of the

Consultant]

Date:

a7



FORM OF CONTRACT- LUMR SUM
(Text in brackets [ ] is optional; all notes s

This CONTRACT (herein after cal l [gunbet]hday obteo nt r &

month of [month] , [year] , between, on the one hand, [name of Procuring Entity] (herein
after called the O0OProcuri ng E[name df @odsultartln dherein n t |
after called the o0Consultanto).

[If the Consultant consists of more than one entity, the above should be partially
amendedto read asfollows: 0 é (hereinafter called the O0OProc
other hand, a Joint Venture (name of the JV) consisting of the following entities, each

member of which will be jointly and severally liable to the Procuring Entity for all the

Consultant's obligations under this Contract, namely, [name of member] and [name of

member] (hereinafterca | | ed the o6Consultantd) . ]

WHEREAS

a) The Procuring Entity has requested the Consultant to provide certain consulting
services as depned in this Contract (herein

b) the Consultant, having represented to the Procuring Entity that it has the required

professional skills, expertise and technical resources, has agreed to provide the
Services on the terms and conditions set forth in this Contract;

c) the Procuring Entity has set aside a budget and funds toward the cost of the
Services and in tends to apply a portion of these funds towards payments under this
Contract;

NOW THEREFORE the parties hereto hereby agree as follows:

1  The following documents attached here to shall be deemed to form an integral part
of this Contract:
a) The General Conditio ns of Contract;
b) The Special Conditions of Contract;
c) Appendices:
A Appendix A: Termsof Reference
A Appendix B: Key Experts
A Appendix C: Breakdown of Contract Price
A Appendix D: Form of Advance Payments Guarantee

In the event of any inconsistency between the documents, the following order of
precedence shall prevail: The Special Conditions of Contract; the General
Conditions of Contract; Appendix A; Appendix B; Appendix C; Appendix D. Any
reference to this Contract shall include, where the context permits, ar eference to its
Appendices.

2. The mutual rights and obligations of the Procuring Entity and the Consultant shall be

asset for thin the Contract, in particular:
a) The Consultant shall carryout the Services in accordance with the provisions of
the Contract; and

b) the Procuring Entity shall make payments to the Consultant in accordance with
the provisions of the Contract.

IN WITNESSVHERE OFthe Parties here to have caused this Contract to be signed in their
respective names as of thewrttktay and year prst a

Forand on behalf of .......ccccoiiiiii [Name of
Procuring Entity] [Authorized Representative of the
Procuring Entity dname, title and signature]
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For and on behalf of ... [Name of Consultant or Name of
a Joint Venture] [Authorized Representative of the Consultant oname and

signature]
[Note: For a joint venture, either all members shall sign or only the lead member, in which
case the power of attorney to sign on behalf of all members shall be attached.]
For and on behalf of each of the members of the Consultant ~ ....................ees [Insert the

Name of the Joint Venture] [Name of the lead member]
[Authorized Representative on b ehalf of a Joint Venture] [Add signature blocks for
each member ifall are signing]
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SECTION 7: GENERAL CONDITIONS OF CONTRACT

50

General Provisions

Depnitions

a)

b)

c)

d)

f)

g9)

h)

)

K)

m)

Unless the context otherwise requires, the following terms whenever used in this
Contract have the following meanings:

OApplicable Lawd6 means the | aws and any ot
law in Kenya.

0Consultantdé measitsabal ilsehgead | pyr of essi onal co
selected by the Procuring Entity to provide the Services under the signed
Contract.

oContracto means the |l egally binding writt

Procuring Entity and the Consultant and which includes all the attached
documents listed in its paragraphlof the Form of Contract (the General
Conditions (GCC), the Special Conditions (SCC), and the Appendices).

oProcuring Entitydé means the Procuring En
Services with the selected Consultant.

oDaydé means a working day unless indicated

OEffective Dated means the date on which t
effect pursuant to Clause GCC  11.

OExpertso means, col | ect-KayeBxperts, oK any otHelx p e r t
personnel of the Consultant, Sub -consultant or JV member(s) assigned by the
Consultant to perform the Services or any part thereof under the Contract.

OForeign Currencyd means any currency othe
0GCC6 mean these General Conditions of Con
0OGovernmentdé means the government of Kenya

oJoivVenure (JV) 6 means an association with or
distinct from that of its members, of more than one entity where one member

has the authority to conduct all businesses for and on behalf of any and all the

members of the JV, and where the members of the JV are jointly and severally

liable to the Procuring Entity for the performance of the Contract.

oKey Expert(s)o6 means an individual pr of e
knowledge and experience are critical to the performance of the Se rvices
under the Contract and whose Curricula Vitae (CV)was taken into account in

the technical evaluation of the Consultant's proposal.
oLocal Currencyd6 means the Kenya Shillings
ONokKey Expert(s)o means an iprovidédv byd thea | p

Consultant or its Sub -consultant to perform the Services or any part here of under
the Contract.
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P)

a)

oPartyod means the Procuring Entity or the
oPartiesdé means both of them.

0SCCO6 means t he Sp ettGomtrhct b§ whictd the GCGCnmay be
amended or supplemented but not over -written.

0Servicesd means the work to be perfor med
Contract, as described in Appendix A hereto.

OSudbonsul tantsd means an e n Consuljantsubcontracts m/ wh i
any part of the Services while remaining solely liable for the execution of the
Contract.



2.1

3.1

4.1

5.1

6.1

6.2

7.1

8.1

9.1

10
52

® oThird Party Omeans any person ofr ent i

Procuring Entity, the Consultant or a Sub -con sultant.
Relationship between the Parties

Nothing contained herein shall be construed as establishing a relationship of master
and servant or of principal and agent as between the Procuring Entity and the
Consultant. The Consultant, subject to this  Contract, has complete charge of the
Experts and Sub -consultants, if any, performing the Services and shall be fully
responsible for the Services performed by them or on their behalf hereunder.

Law Governing Contract

This Contract, its meaning and interpre  tation, and the relation between the Parties
shall be governed by the Laws of Kenya.

Language

This Contract has been executed in the English language, which shall be the binding

and controlling language for all matters relating to the meaning or interpretation of

this Contract.

Headings

The headings shall not limit, alter or affect the meaning of this Contract.
Communications

Any communication required or permitted to be given or made pursuant to this
Contract shall be in writing in the English La nguage. Any such notice, request or
consent shall be deemed to have been given or made when delivered in person to
an authorized representative of the Party to whom the communication is addressed,

or when sent to such Party atCCthe address

A Party may change its address for notice here under by giving the other Party any

ty

SPp

communication of such change to the address

Location
The Services shall be performed at such
hereto and, wher e the | ocation of a particul ar

locations, whether in Kenya or elsewhere, as the Procuring Entity may approve.
Authority of Member in Charge

In case the Consultantis a Joint  Venture, the members hereby authorize them em

speci ped in the SCC to act on their behal

obligations towards the Procuring Entity under this Contract, including without
limitation the receiving of instructions and payments from the Procuring Entity.

Authorized Representatives

Any action required or permitted to be taken, and any document required or
permitted to be executed under this Contract by the Procuring Entity or the
Consultant may be taken or executed by

Corrupt and Fraudulent Practices

ocC

t .



10.1 The government requires compliance with its policy regarding corrupt and

fraudulent/prohibited practices as set forth in its laws and policies.

10.2 Commissions and Fees -The Procuring Entity requires the Consultant to discl ose any
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commissions, gratuities or fees that may have been paid or are to be paid to a gents

or any other party with respect to the selection process or execution of the Contract.

The information disclosed must include at least the name and address of the agent
or other party, the amount and currency, and the purpose of the commission,
gratuity or fee. Failure to disclose such commissions, gratuities or fees may result in
termination of the Contract by the Procuring Entity and/or sanctions by the PPRA.
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12

12.1

13

13.1

14

14.1

15

15.1

16

16.1

17

17.1

17.2
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Commencement, Completion, Modi pcation and Te

Effectiveness of Contract

This Contract shall come into force and effe
the Procuring Entity's notice to the Consultant instructing the Consultant to begin
carrying out the Services. This notice shal/l

if any, listed in the SCC have been met.
Termination of Contract for Failure to Become Effective

If this Contract has not become effective within such time period after the date of
Contract signature as specinnagthynotlessthtartwedtZ €, e
two (22) days written notice to the other Party, declare this Contract to be null and

void, and in the event of such a declaration by either Party, neither Party shall have

any claim against the other Party with respect there to.

Commencement of Services

The Consultant shall conprm availability of
Services not | ater than the number of days &
SCC.

Expiration of Contract

Unless terminated earlier pursuant to Clause GCC19h  ereof, this Contract shall expire
at the end of such time period after the Eff

Entire Agreement

This Contract contains all covenants, stipulations and provisions agreed by the
Parties. No agent or representative of either Party has authority to make, and the
Parties shall not be bound by or be liable for, any statement, representation, promise
or agreement not set forth herein.

Modi pcat Vaiatians o r

Any modi pcation or variation of the terms an
any modi pcation or variation of the scope o0
written agreement between the Parties. However, each Party shall give due

considerationtoa ny proposals for modipcation ®@arty.var.i

Force Majeure
Depnition

For the purposes of this Contract, 6 Force Ma
reasonable control ofa  Party, is not foreseeable, is unavoidable, and makes a Party's
performance of its obligations hereunder impossible or so impractical as reasonably

to be considered impossible under the circumstances, and subject to those

requirements, includes, butis not limited to, war, r i ot s, ci vil disorder
explosion, storm, yood or other adverse weat
industri al action conpscation or any other a

Force Majeure shall not include (i) any event which his caused by the negligence or
intentional action of a Party or such Party's Experts, Sub  -consultants or agents or



17.3

17.4
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employees, nor (ii) any event which a diligent Party could reasonably have been
expected to both take into account at the time of the conclusion of this Contract
and avoid or over come in the carrying out of its obligations here under.

Force Majeure shall not include insufpciency
required here under.

No Breach of Contract

The failureofaPartyto f ul pl I any of i1its obligations her
to be a breach of, or default under, this Contract in so far as such inability arises from

an event of Force Majeure, provided that the Party affected by such an event has

taken all reasonab le precautions, due care and reasonable alternative measures,

all with the objective of carrying out the terms and conditions of this Contract.



C.

17.5

17.6

17.7

18

18.1

19

19.1

a.

Measures to be taken

A party affected by an event of Force Majeure shall continue to perform its
obligations under the Contract as far as is reasonably practical and shall take all
reasonable measures to minimize the consequences of any event of Force Majeure.

A Party affected by an event of Force Majeure shall notify the other Party of such
event as soon as possible, and in any case not later than fourteen (14) calendar
days following the occurrence of such event, providing evidence of the nature and
cause of such event, and shall similarly give written notice of the restoration of
normal conditio ns as soon as possible.

a) Any period within which a Party shall, pursuant to this Contract, complete any
action or task, shall be extended for a period equal to the time during which
such Party was unable to perform such action as a result of Force Majeure.

b) During the period of their inability to perform the Services as a result of an event
of Force Majeure, the Consultant, upon instructions by the Procuring Entity, shall
either:

c) demobilize, in which case the Consultant shall be reimbursed for additional cost S
they reasonably and necessarily incurred, and, if required by the Procuring Entity,
in reactivating the Services; or

d) Continue with the Services to the extent reasonably possible, in which case the
Consultant shall continue to be paid under the terms of this Contract and be
reimbursed or additional costs reasonably and necessarily incurred.

In the case of disagreement between the Parties as to the existence or extent of
Force Majeure, the matter shall be settled according to Clauses GCC 44 & 45.

Suspension

The Procuring Entity may, by written notice of suspension to the Consultant, suspend

all payments to the Consultant here under if the Consultant fails to perform any of its
obligations under this Contract, including the carrying out of the Servi ces, provided
that such notice of suspension (i)shall specify the nature of the failure, and (ii) Shall
request the Consultant to remedy such failure within a period not exceeding thirty

(30) calendar days after receipt by the Consultant of such notice of suspension.

Termination
This Contract may be terminated by either Party as per provisions set up below:

By the Procuring Entity

19.1.1 The Procuring Entity may terminate this Contract in case of the occurrence of
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any of the events s pec ithoagh (f)iomhisfCrausa misuzipam s
occurrence, the Procuring Entity shall give at least thirty (30) calendar days' written

notice of termination to the Consultant in case of the events referred to
in(a)through(d); at least sixty (60) calendar days' wri tten notice in case of the event
referred to in (e); and at | east bve (5)
event referred to in (f):

a If the Consultant fails to remedy a failure in the performance of its obligations
here under , as nosiceef suspersidn pursuanato Clause GCC 18;

b If the Consultant becomes  (or, if the Consultant consists of more than one entity,

(a)

c al
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if any of its members becomes) insolvent or bankrupt or enter into any

agreements with their creditors for relief of debt or take advantage of any law
for t he benept of debtors or go i n t
compulsory or voluntary;

I f the Consultant fails to comply with

arbitration proceedings pursuant to Clause GCC 45.1 ;

If, as the result of Force Majeure, the Consultant is unable to perform a material
portion of the Services for a period of not less than sixty (60) calendar days;

If the Procuring Entity, in its sole discretion and for any reason whatsoever,
decides to terminate this Contract;

|l f the Consultant fails to conprm avai

GCC13.

0]

any

abi



19.1.2 Furthermore, if the Procuring Entity determines that the Consultant has engaged in
corrupt, fraudulent, collusive, coerci  ve [or obstructive] practices, in competing for
or in executing the Contract, then the Procuring Entity may, after giving fourteen
(14) calendar days written notice to the Consultant, terminate the Consultant's
employment under the Contract.

b. By the Consult ant

a) The Consultant may terminate this Contract, by not less than thirty (30) calendar
days' written notice to the Procuring Entity, in case of the occurrence of any of
the events speciped in paragraphs(a)throuc

b) If the Procuring Entity fails to pay any money due to the Consultant pursuant to
this Contract and not subject to dispute pursuant to Clause
GCC45.1withinforty -pve (45) <calendar days after rec
the Consultant that such payment is overdue.

c) If, asthe result of Force Majeure, the Consultant is unable to perform a material
portion of the Services for a period of not less than sixty (60) calendar days.

d I f the Procuring Entity fails to comply wi
of arbitration pursuantto  Clause GCC45.1.

e) If the Procuring Entity is in material breach of its obligations pursuant to this
Contract and has not remedied the same within forty -bve (45) days
longer period as the Consultant may have subsequently approved in writing)
followi ng the receipt by the Procuring Entity of the Consultant's notice
specifying such breach.

c. Cessation of Rights and Obligations

19.1.4 Upon termination of this Contract pursuant to Clauses GCC 12 or GCC 19 hereof,
or upon expiration of this Contract pursuan t to Clause GCC14, all rights and
obligations of the Parties here under shall cease, except (i) such rights and
obligations as may have accrued on the date of termination or expiration, (ii) the
obl igation of conpdential ity s ethe Corsultants 1 n
obligation to permit in section, copying and auditing of their accounts and records
set forth in Clause GCC25, and (iv) any right which a Party may have under the
Applicable Law.

d. Cessation of Services

19.1.5. Upon termination of this Contract by notice of either Party to the other pursuant
to Clauses GCC 19a or GCC 19b, the Consultant shall immediately upon dispatch
or receipt of such notice, take all necessary steps to bring the Services to a close in
a prompt and orderly manner and shall make every reasonable effort to keep

expenditures for this purpose to a minimum. With respect to documents prepared

by the Consultant and equipment and materials furnished by the Procuring Entity,
the Consultant shall proceed as provided, respectively, by Clauses GCC27or
GCC28.

e. Payment up on Termination

19.1.6 Up on termination of this Contract, the Procuring Entity shall make the following
payments to the Consultant:

a) Payment or Services satisfactorily performed prior to the effective date of
termination; and
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b) In the case of termination pursuant to paragraphs (d) and (e) of Clause GCC
19.1.1, reimbursement of any reasonable cost incidental to the prompt and
orderly termination of this Contract, including the cost of the return travel of
the Experts.

C. Obligation s of the Consultant
16. General
a. Standard of Performance

20.1 The Consultant shall perform the Services and carry out the Services with all due
diligence, ef pciency and economy, I n accor
professional standards and practices, and shall observe sound management
practices, and employ appropr iate technology and safe and effective equipment,
machinery, materials and methods. The Consultant shall always act, in respect of
any matter relating to this Contract or to the Services, as a faithful adviser to the
Procuring Entity, and shall at all time s support and safeguard the Procuring Entity's
legitimate interests in any dealings with the third parties.
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20.2 The Consultant shall
empl oyandprovidesuchqual i pedandecgngutantsasiare e d E X
required to carry out the Service  s.

20.3 The Consultant may subcontract part of the Services to an extent and with such Key
Experts and Sub - consultants as may be approved in advance by the Procuring
Entity. Notwithstanding such approval, the Consultant shall retain full responsibility
for the Services.

b. Law Applicable to Services

20.4. The Consultant shall perform the Services in accordance with the Contract
and the Applicable Law and shall take all practicable steps to ensure that any of its
Experts and Sub -consultants, comply with the  Applicable Law.

20.5 Throughout the execution of the Contract, the Consultants hall comply with the
import of goods and services prohibitions in Kenya when

a As a matter of | aw or ofpcial regul ati ons,
that country; or

b by an act of compliance with a decision of the United Nations Security Council
taken under Chapter VII of the Charter of the United Nations, Kenya prohibits any
import of goods from that country or any payments to any country, person, or entity
in that countr .

20.6. The Procuring Entity shall notify the Consultant in writing of relevant local
customs, and the Consultant shall, after suc
21 Conyict of I nterests

21.1 The Consultant shall hold the Procuring Entity's interest paramount, without any
consideration for future work, and strictly
their own corporate interests.

a Consultant Not to Benept from Commissions, D

21.1.1 The payment of the Consultant pursuant to GCC F (Clauses GC C 38 through 42)
shall constitute the Consultant's only payment in connection with this Contract and,
subject to Clause GCC21.1.3,the Consultant s
trade commission, discount or similar payment in connection with activi ties pursuant
to this Contract or in the discharge of its obligations here under, and the Consultant
shall use its best efforts to ensure that any Sub  -consultants, as well as the Experts and
agents of either of them, similarly shall not receive any such ad ditional payment.

21.1.2 Furthermore, if the Consultant, as part of the Services, has the responsibility of
advising the Procuring Entity on the procurement of goods, works or services, the
Consultant shall at all times exercise such responsibility in the best interest of the
Procuring Entity. Any discounts or commissions obtained by the Consultant in the
exercise of such procurement responsibility shall be for the account of the Procuring
Entity.

bh Consultant and Afpliates Not to Engage in Ce

21.1.3 The Consultant agrees th at, during the term of this Contract and after its
terminati on, the Consultant and any entity a
any Sub-consul tants and any ent i t-yconsuftapts, shaltbed wi
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di squali ped from pr sornod-camgylting geovides resulting frokn or
directly related to the Consultant's Services for the preparation or implementation
of the project.

C. Prohibition of Conyicting Activities

21.1.4 The Consultant shall not engage and shall cause its Experts as well as i ts Sub-
consultants not to engage, either directly or indirectly, in any business or professional
activities that would conyict with the actiywv

d Strict Duty to Disclose Conyicting Activitie

21.1.5 The Consultant has an obligation and shall ensure that its Experts and Sub -
consultants shall have an obligation to disclose any situation of actual or potential

conyict that impacts their capacity t oEndyer ve
or th at may reasonably be perceived as having this effect. Failure to disclose said
situations may | ead to the disqualipcation o
Contract.
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22 Conpdentiality

22.1 Except with the prior written consent of the Procuring Entity, the Consultant and the
Experts shall not at any time communicate to
information acquired in the course of the Services, nor shall the Consultant and the
Experts make public the recommendations formulated in the course of, or because
of, the Services.

23 Liability of the Consultant

23.1 Subject to additional provisions, if  any, set for thin the SCC, the Consultant's liability
under this Contract shall be as determined under the Applicable Law.

24 Insurance to be taken out by the Consultant

24.1 The Consultant (i) shall take out and maintain and shall cause any Sub -consultants
to take out and maintain, at its (or the Sub -consultants', as the case may be) own
cost but on terms and conditions approved by the Procuring Entity, insurance
againstther i sks, and for the coverage speciped in
Entity's request, shall provide evidence to the Procuring Entity showing that such
insurance has been taken out and maintained and that the current premiums
therefore have been paid. = The Consultant shall ensure that such insurance is in place
prior to commencing the Services as stated in Clause GCC13.

25 Accounting, Inspection and Auditing

25.1 The Consultant shall keep and shall make all reasonable efforts to cause its Sub -
consultants to kee p, accurate and systematic accounts and records in respect of
the Services and in such form and detail as will clearly identify relevant time changes
and costs.

25.2 The Consultant shall permit and shall cause its Sub  -consultants to permit, the PPRA
and/ or persons appointed by the PPRA to inspect the Site and /or all accounts and
records relating to the performance of the Contract and the submission of the
Proposal to provide the Services, and to have such accounts and records audited
by auditors appointed b y the PPRA if requested by the PPRA. The Consultant's
attention is drawn to Clause GCC10 which provides, interlaid, that acts intended to
materially impede the exercise of the PPRA's inspection and audit rights provided
for under this ClauseGCC25.2 constit ute a prohibited practice subject to contract
termination (as well as to a determination of in eligibility under the PPRA's prevailing
sanctions procedures.)

26 Reporting Obligations

26.1 The Consultant shall submit to the Procuring Entity the reports and document S
speci ped i n Appendi x A, in the for m, in the
forth in the said Appendix.

27 Proprietary Rights of the Procuring Entity in Reports and Records

27.1 Unless otherwise indicated in the SCC, all reports and relevant data and inf ormation
such as maps, diagrams, plans, databases, other documents and software,
supporting records or material compiled or prepared by the Consultant for the
Procuring Entity in the course of the Servic
remain the abs olute property of the Procuring Entity. The Consultant shall, not later
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27.2

28

28.1

than upon termination or expiration of this Contract, deliver all such documents to
the Procuring Entity, together with a detailed inventory thereof. The Consultant may
retain a copy o f such documents, data and/or software but shall not use the same
for purposes unrelated to this Contract without prior written approval of the
Procuring Entity.

If license agreements are necessary or appropriate between the Consultant and

third parties for pur poses of devel opment 0
designs, databases, other documents and software, the Consultant shall obtain the

Procuring Entit y's prior written approval to such agreements, and the Procuring Entity

shall be entitled at its discretion to require recovering the expenses related to the

development of the program(s) concerned. Other restrictions about the future use

of these document s and software,if any, shal | be speciped in the

Equipment, Vehicles and Materials

Equipment, vehicles and materials made available to the Consultant by the
Procuring Entity or purchased by the Consultant wholly or partly with funds provided

by the Procuring Entity, shall be the property of the Procuring Entity and shall be
marked accord ingly. Upon termination or expiration of this Contract, the Consultant
shall make available to the Procuring Entity an inventory of such equipment, vehicles

and materials and shall dispose of such equipment, vehicles and materials in
accordance with the Pr ocuring Entity's instructions. While in possession of such
equipment, vehicles and materials, the Consultant, unless otherwise instructed by

the Procuring Entity in writing, shall insure them at the expense of the Procuring Entity

in an amount equal to the ir full replacement value.

28.2 Any equipment or materials brought by the Consultant or its Experts into Kenya for

the use either for the project or personal use shall remain the property of the
Consultant or the Experts concerned, as applicable.

D. Consultant' s Experts and Sub -consultants
29 Description of Key Experts
291 The titl e, agreed job description, mi ni mum
engagement to carry out the Services of each of the Consultant's Key Experts are
described in Appendix B.
30 Replacement of Key Experts
30.1 Except as the Procuring Entity may otherwise agree in writing, no changes shall be
made in the Key Experts.
30.2 Notwithstanding the above, the substitution of Key Experts during Contract
execution may be considered only based on the Consultant's written request and
due to circumstances outside the reasonable control of the Consultant, including
but not limited to death or medical in capacity. In such case, the Consultant shall
forth with provide as a replacement, a person of equivalent or better qualipcat.i
and experience, and at the same rate of remuneration.
31 Removal of Experts or Sub -consultants
3111 f t he Procuring Entitypndsth
consultanthascommittedseriousmisconductorhas been charged with having
committed a criminal action, or shall the Procuring Entity determine that
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Consultant's Expert of Sub consultant have engaged in corrupt, fraudulent, collusive,



coercive [or obstructive] practice while performing the Services, the Consultant
shall, at the Procuring Entity's written  request, provide a replacement.

31.2 In the event that any of Key Experts, Non  -Key Experts or Sub-consultants is found by
the Procuring Entity to be in competent or in capable in discharging assigned duties,
the Procuring Entity, specifying the grounds therefor e, may request the Consultant
to provide a replacement.

31.3 Any replacement of the removed Experts or Sub consultants shall possess better
gual i pcations and experience and shéadttyy be ac

31.4 The Consultant shall bear all costs arising  out of or incidental to any removal and/or
replacement of such Experts.

E. Obligations of the Procuring Entity
32 Assistance and Exemptions

31.1Unl ess otherwise speciped in the SCC, the Pr

a Assist the Consultant with obtaining work permits and such other documents as
shall be necessary to enable the Consultant to perform the Services.

b Assist the Consultant with promptly obtaining, for the Experts and, if appropriate,

their eligible dependents, all necessary entry and e Xit visas, residence permits,
exchange permits and any other
documentsrequiredfortheirstayinKenyawhilecarryingouttheServicesundertheCo

ntract.

¢ FacilitatepromptclearancethroughcustomsofanypropertyrequiredfortheServices
andofthepersonal effects of the Experts  and their eligible dependents.

d | ssue t o of pci al s, agents and represent at
instructions and information as may be necessary or appropriate for the prompt
and effective implementation of the Services.

e Assist the Consultant and the Experts and any Sub -consultants employed by the
Consultant for the Services with obtaining exemption from any requirement to
register or obtain any permit to practice their profession or to establish themselves
either individually or as a corporate ent ity in Kenya according to the applicable
law in Kenya.
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32.2

32.3

33

33.1

34

34.1

35

35.1

36

36.1

36.2

37

37.1

F.
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Assist the Consultant, any Sub -consultants and the Experts of either of them with
obtaining the privilege, pursuant to the applicable law in Kenya, of bringing in to
Kenya reasonable amounts of foreign currency for the purposes of the Services or
for the personal use of the Experts and of withdrawing any such amounts as may be
earned therein by the Experts in the execution of the Services.

Provide to the Consultant any such otherassi st ance as may be
Access to Project Site

The Procuring Entity warrants that the Consultant shall have, free of charge,
unimpeded access to the project site in respect of which access is required for the
performance of the Services. The  Procuring Entity will be responsible for any damage
to the project site or any property thereon resulting from such access and will
indemnify the Consultant and each of the experts in respect of liability for any such
damage, unless such damage is caused b y the willful default or negligence of the
Consultant or any Sub -consultants or the Experts of either of them.

Change in the Applicable Law Related to Taxes and Duties

If, after the date of this Contract, there is any change in the applicable law in Kenya
with respect to taxes and duties which increases or decreases the cost incurred by
the Consultant in performing the Services, then the remuneration and reimbursable
expenses otherwise payable to the Consultant under this Contract shall be
increased or decr eased accordingly by agreement between the Parties hereto,
and corresponding adjustments shall be made to the Contract price amount
speci ped in Clause GCC 39.1

Services, Facilities and Property of the Procuring Entity

The Procuring Entity shall make availa ble to the Consultant and the Experts, for the
purposes of the Services and free of any charge, the services, facilities and property
described in the Terms of Reference (Appendix A) at the times and in the manner
speci ped in said Appendix A.

Counterpart P ersonnel

The Procuring Entity shall make available to the Consultant free of charge such
professional and support counterpart personnel, to be nominated by the Procuring
Entity with the Consultant's advice, if

Professional and support counterpart personnel, excluding Procuring Entity's liaison
personnel, shall work under the exclusive direction of the Consultant. If any member
of the counterpart personnel fails to perform adequately any work as signed to such
member by the Consu Itant that is consistent with the position occupied by such
member, the Consultant may request the replacement of such member, and the
Procuring Entity shall not unreasonably refuse to act upon such request.

Payment Obligation

In consideration of the Servi ces performed by the Consultant under this Contract,
the Procuring Entity shall make such payments to the Consultant for the deliverables

speci

spec

speci ped in Appendix A and in suclhhelawanner as

Payments to the Consultant



38 Contract Price

381The Contract price I s pxed and is set forth
is provided in Appendix C.

382Any change to the Contract price speciped in
Parties have agreed to the revised scope of Services pursuant to Clause GCC 16
and have amended in writing the Termsof Reference in Appendix A.

39 Taxes and Duties

39.1 The Consultant, Sub -consultants and Experts are responsible for meeting any and all
tax liabilities arising out of the Contract unless it is stated otherwise in the SCC.
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40 Currency of Payment
40.1 Any payment under this Contract shall be made in the currency (ies) of the Contract.
41 Mode of Billing and Payment

41.1 The total payments under this Contract shall not exceed the Contract price set forth
in Clause GCC 38.1.

41.2 The payments under this Contract shall be made in lump -sum installments against
deliverables speciped in Appendi x A. The pay
payment schedule stated in the SCC.

41.2.1 Advance payment:  Unless otherwise indicated in the SCC, an advance payment
shall be made against an advance payment bank guarantee acceptable to the
Procuring Entity in an amount (or amounts) and in a currency (or currencies)
speci ped in the SCC. Such guarantee (I ) is
payment has been fully set off, and (ii) is to be in the form set forth in Appen dix D, or
in such other form as the Procuring Entity shall have approved in writing. The
advance payments will be set off by the Procuring Entity in equal portions against
thelump-sum install ments speciped in the SCC un
bee n fully set off.

41.1.2The Lump -Sum Installment Payments . The Procuring Entity shall pay the Consultant
within sixty (60) days after the receipt by the Procuring Entity of the deliverable(s)
and the cover invoice for the related lump -sum installment payment. The payment
can be withheld if the Procuring Entity does not approve the submitted
deliverable(s) as satisfactory in which case the Procuring Entity shall provide
comments to the Consultant within the same sixty (60) days period. The Consultant
shall thereupo n promptly make any necessary corrections, and there after the fore
going process shall be repeated.

41.1.3The Final Payment. The pnal payment wunder this CIl aus:e
the pnal report has been submitted dntsfadionye Co
by the Procuring Entty. The Services shalll then be deeme
accepted by the Procuring Entity. The last lump -sum installment shall be deemed
approved for payment by the Procuring Entity within ninety (90) calendar days after
receipt of the pnal report by t he Hhitywitbmi ng
such ninety (90) calendar day period, gives written notice to the Consultant
specifying in detail depciencies in the Sery
the reupon promptly make any necessary corrections, and there after the fore going
process shall be repeated.

41.1.4 All payments under this Contract shall be made to the accounts of the
Consultant speciped in the SCC.

41.1.5 Witht he except i on awnentuntlee4l.p.3abolve, gayments do not
constitute acceptance of the whole Services nor relieve the Consultant of any
obligations here under.

41 Interest on Delayed Payments

41.1 If the Procuring Entity had delayed payments beyond thirty (30) days after the due
date stated in Clause GCC 41.2.2, interest shall be paid to the Consultant on any
amount due by, not paid on, such due date for each day of delay at the annual
rate stated inthe SCC.
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G. Fairness and Good Faith
42 Good Faith

42.1 The Parties undertake to act in good faith with respect to each other's rights under
this Contract and to adopt all reasonable measures to ensure the realization of the
objectives of this Contract.

H. Settlement of Disputes
43 Amicable Settlement
43.1.2The Parties shall seek to resolve any dispute amicably by mutual consultation.

43.1.3If either Party objects to any action or in action of the other Party, the objecting
Party may ple a written Notice of Dispute t
basis of the dispute. The Party receiving the Notice of Dispute will consider it and
respond in writing within fourteen (14) days after receipt. If that Part y fails to respond
within fourteen (14) days, or the dispute cannot be amicably settled within fourteen
(14) days following the response of that Party, Clause GCC 45.1 shall apply.
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44  Dispute Resolution

44.1.2 Any dispute between the Parties  arising under or related to this Contract that
cannot be settled amicably may be referred to by either Party to the
adjudication/ arbitration in accordance with
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SECTION 8: SPECIAL CONDITION®F CONTRACT

[ Notes in brackets are for guidance purposes

of the signed contract]

Number
of GC
Clause

Amendments of, and Supplements to, Clauses in the General Conditions of Contract

1.1(a)

The Contract shall be construed in accordance with the law of Kenya

[Where the Parties may designate the law of another country, in which case the name of the
respective country should be inserted, and the name of Kenya should be removed.]

4.1

The language is: English

6.1 and
6.2

The addresses are /[fill in at negotiations with the selected firm]:

Procuring Entity:
Attention:
Facsimile:
E-mail:

Consultant:
Attention:
Facsimile:
E-mail:

8.1

[1f the Consultant consists only of one entity, state “N/A”;

OR

If the Consultant is a Joint Venture consisting of more than one entity, the name of the JV
member whose address is specified in Clause SCC6.1 should be inserted here.]

The Lead Member on behalf of the JV is [insert name of the member]

9.1

The Authorized Representatives are:
For the Procuring Entity: [name, title] ___

For the Consultant: [name, title]

The effectiveness conditions are the following:
[Note: If there are no effectiveness conditions, state “N/A”']

OR
List here any conditions of effectiveness of the Contract, e.g., receipt by the Consultant of an

advance payment, and by the Procuring Entity of an advance payment guarantee (see Clause
SCC45.1(a)), etc.]

121

Termination of Contract for Failure to Become Effective:

The time period shall be [insert time period, e.g.: four months].

131

Commencement of Services:

The number of days shall be [e.g.: ten].

Confirmation of Key Experts’ availability to start the Assignment shall be submitted to the
Procuring Entity in writing as a written statement signed by each Key Expert.
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14.1 Expiration of Contract:
The time period shall be  [insert time period, e.g.: twelve months].

21b. The Procuring Entity reserves the right to determine on a case-by-case basis whether the
Consultant should be disqualified from providing goods, works or non-consulting services due
to a conflict of a nature described in Clause GCC 21.1.3
Yes: No:

23.1 No additional provisions.

[OR

The following limitation of the Consultant’s Liability towards the Procuring Entity can be
subject to the Contract’s negotiations:

“Limitation of the Consultant’s Liability towards the Procuring Entity:
(a) Except in the case of gross negligence or willful misconduct on the part of the
Consultant or on the part of any person or a firm acting on behalf of the Consultant in carrying
out the Services, the Consultant, with respect to damage caused by the Consultant to the
Procuring Entity’s property, shall not be liable to the Procuring Entity:

(i) for any indirect or consequential loss or damage; and

(i1) for any direct loss or damage that exceeds two times the total value of the Contract;

(b) This limitation of liability shall not
(1) affect the Consultant’s liability, if any, for damage to Third Parties caused by the Consultant
or any person or firm acting on behalf of the Consultant in carrying out the Services;
(i1) be construed as providing the Consultant with any limitation or exclusion from liability
which is prohibited by the Applicable Law.

[Notes to the Procuring Entity and the Consultant:

Any suggestions made by the Consultant in the Proposal to introduce exclusions/limitations of
the Consultant’s liability under the Contract should be carefully scrutinized by the Procuring
Entity prior to accepting any changes to what was included in the issued RFP.

To be acceptable to the Procuring Entity, any limitation of the Consultant’s liability should at
the very least be reasonably related to (a) the damage the Consultant might potentially cause to
the Procuring Entity, and (b) the Consultant’s ability to pay compensation using its own assets
and reasonably obtainable insurance coverage. The Consultant’s liability shall not be limited to
less than a multiplier of the total payments to the Consultant under the Contract for
remuneration and reimbursable expenses. A statement to the effect that the Consultant is liable
only for the re-performance of faulty Services is not acceptable to the Procuring Entity. Also,
the Consultant’s liability should never be limited for loss or damage caused by the Consultant’s
gross negligence or willful misconduct.

The Procuring Entity does not accept a provision to the effect that the Procuring Entity shall
indemnify and hold harmless the Consultant against Third Party claims, except, of course, if a
claim is based on loss or damage caused by a default or wrongful act of the Procuring Entity to
the extent permissible by the law applicable in Kenya.]
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24.1

The insurance coverage against the risks shall be as follows:
[Delete what is not applicable except (a)].

(a) Professional liability insurance, with a minimum coverage of
[insert amount and currency which should be not less than the total ceiling amount of the
Contract];

(b) Third Party motor vehicle liability insurance in respect of motor vehicles operated in the
Procuring Entity’s country by the Consultant or its Experts or Sub-consultants, with a minimum
coverage of [insert amount and currency or state “in accordance with the applicable law in the
Procuring Entity’s country”];

(c) Third Party liability insurance, with a minimum coverage of /insert amount and
currency or state “in accordance with the applicable law in KenyaJ;

(d) employer’s liability and workers’ compensation insurance in respect of the experts and
Sub-consultants in accordance with the relevant provisions of the Applicable Law in Kenya, as
well as, with respect to such Experts, any such life, health, accident, travel or other insurance as
may be appropriate; and

(e) insurance against loss of or damage to (i) equipment purchased in whole or in part with
funds provided under this Contract, (ii) the Consultant’s property used in the performance of the
Services, and (iii) any documents prepared by the Consultant in the performance of the Services.

27.1

The additional rights to the use of the documents are:
[1f applicable, insert any exceptions to proprietary rights provisions]

272

[If there is to be no restriction on the future use of these documents by either Party, this Clause
SCC 27.2 should be indicated as Not Applicable.

If the Parties wish to restrict such use, any of the following options, or any other option agreed
to by the Parties, could be used.:

[The Consultant shall not use these /insert what applies........ documents and software.... | for
purposes unrelated to this Contract without the prior written approval of the Procuring Entity.]

[OR]

[The Procuring Entity shall not use these /insert what applies... .... documents and

software... ....J] for purposes unrelated to this Contract without the prior written approval of the
Consultant. ]

[OR]

[Neither Party shall use these /[insert what applies... .... documents and software......] for
purposes unrelated to this Contract without the prior written approval of the other Party.]

32.1

(a)
through
(e)

[List here any changes or additions to Clause GCC 32.1. If there are no such changes or
additions, indicate Not Applicable.]

32.1()

[List here any other assistance to be provided by the Procuring Entity. If there is no such other
assistance, indicate Not Applicable for this Clause SCC 32.1(f).]
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38.1

The Contract price is: [insert amount and currency for each currency
as applicable] [indicate: inclusive or exclusive/ of local taxes.

Any local taxes chargeable in respect of this Contract for the Services provided by the
Consultant shall /insert as appropriate: “be paid” or “reimbursed "/ by the Procuring Entity
[insert as appropriate: “for “or “to”’/ the Consultant.

The amount of such taxes is [insert the amount as finalized at the
Contract’s negotiations on the basis of the tax amounts provided by the Consultant in Form FIN-
2 of the Consultant’s Financial Proposal.

39.1 and
39.2

[The Procuring Entity, depending on the source of funds and tax exemptions already granted by
the Government, shall decide whether the Consultant (i) should be exempted from local tax, or
(ii) should be reimbursed by the Procuring Entity for any such tax they might have to pay (or
that the Procuring Entity would pay such tax on behalf of the Consultant]

The Procuring Entity warrants that /choose one applicable option consistent with the ITC 16.3
and the outcome of the Contract’s negotiations (Form FIN-2]

If ITC16.3 indicates a tax exemption status, include the following: “the Consultant, the Sub-
consultants and the Experts shall be exempt from”

OR

If ITC16.3 does not indicate the exemption and, depending on whether the Procuring Entity
shall pay the withholding tax or the Consultant has to pay, include the following:

“the Procuring Entity shall pay on behalf of the Consultant, the Sub-consultants and the
Experts,” OR “the Procuring Entity shall reimburse the Consultant, the Sub-consultants and the
Experts”’/

any taxes, duties, fees, levies and other impositions imposed, under the applicable law in the
Procuring Entity’s country, on the Consultant, the Sub-consultants and the Experts in respect of:

(a)  any payments whatsoever made to the Consultant, Sub-consultants and the Experts (other
than nationals or permanent residents of Kenya), in connection with the carrying out of the
Services;

(b) any equipment, materials and supplies brought into Kenya by the Consultant or Sub-
consultants for the purpose of carrying out the Services and which, after having been brought
into such territories, will be subsequently withdrawn by them;

() any equipment imported for the purpose of carrying out the Services and paid for out of
funds provided by the Procuring Entity and which is treated as property of the Procuring Entity;
(d) any property brought into Kenya by the Consultant, any Sub-consultants or the Experts
(other than nationals or permanent residents of Kenya), or the eligible dependents of such
experts for their personal use and which will subsequently be withdrawn by them upon their
respective departure from the Procuring Entity’s country, provided that:

(i) the Consultant, Sub-consultants and experts shall follow the usual customs procedures of
Kenya in importing property into Kenya; and

(i1) if the Consultant, Sub-consultants or Experts do not withdraw but dispose of any property in
the Procuring Entity’s country upon which customs duties and taxes have been exempted, the
Consultant, Sub-consultants or Experts, as the case may be, (a) shall bear such customs duties
and taxes in conformity with the regulations of Kenya, or (b) shall reimburse them to the
Procuring Entity if they were paid by the Procuring Entity at the time the property in question
was brought into the Procuring Entity’s country.
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41.2

The payment schedule:

[Payment of installments shall be linked to the deliverables specified in the Terms of Reference
in Appendix A

1* payment: [insert the amount of the installment, percentage of the total Contract price, and
the currency. If the first payment is an advance payment, it shall be made against the bank
guarantee for the same amount as per GCC 41.2.1]. E.g. “Twenty (20) percent of the lumpsum
contract price shall be paid upon submission and approval of the Inception Report

2™ payment: Example: Sixty (60) percent of the lumpsum Contract Price shall be paid upon
submission of an acceptable Draft Report.

3" and Final Payment: Example: Twenty (20) percent of the lumpsum Contract Price shall be
paid upon submission and approval of the Final Report.

[Total sum of all installments shall not exceed the Contract price set up in SCC38.1. Every
Payment shall be subject to (i) submission to the Procuring Entity of the prerequisite Report
and/or payment request documents, and, (ii) approval and acceptance of the said reports and
documents by the Procuring Entity]

41.2.1

[The advance payment could be in either the foreign currency, or the local currency, or both;
select the correct wording in the Clause here below. The advance bank payment guarantee
should be in the same currency(ies)]

The following provisions shall apply to the advance payment and the advance bank payment
guarantee:

(1) An advance payment [of /insert amount] in foreign currency]| [and of [insert amount] in
Kenya Shillings] shall be made within /insert number] days after the receipt of an advance bank
payment guarantee by the Procuring Entity. The advance payment will be set off by the
Procuring Entity in equal portions against [list the payments against which the advance is
offset].

2) The advance bank payment guarantee shall be in the amount and in the currency of the
currency(ies) of the advance payment.

(3) The bank guarantee will be released when the advance payment has been fully set off.

4124

The accounts are:

for foreign currency: /[insert account].
for local currency: [insert account].

42.2.5

The interest rate is: [insert rate].
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45.1

Disputes shall be settled by arbitration in accordance with the following provisions:

1. Selection of Arbitrators. Each dispute submitted by a Party to arbitration shall be heard

by a sole arbitrator or an arbitration panel composed of three (3) arbitrators, in accordance with
the following provisions:

(a) Where the Parties agree that the dispute concerns a technical matter, they may agree to
appoint a sole arbitrator or, failing agreement on the identity of such sole arbitrator within thirty
(30) days after receipt by the other Party of the proposal of a name for such an appointment by
the Party who initiated the proceedings, either Party may apply to /name an appropriate
international professional body, e.g., the Federation Internationale des Ingenieurs - Conseil
(FIDIC) of Lausanne, Switzerland] for a list of not fewer than five (5) nominees and, on receipt
of such list, the Parties shall alternately strike names there from, and the last remaining nominee
on the list shall be the sole arbitrator for the matter in dispute. If the last remaining nominee has
not been determined in this manner within sixty (60) days of the date of the list, /insert the name
of the same professional body as above] shall appoint, upon the request of either Party and from
such list or otherwise, a sole arbitrator for the matter in dispute.

(b) Where the Parties do not agree that the dispute concerns a technical matter, the

Procuring Entity and the Consultant shall each appoint one (1) arbitrator, and these two
arbitrators shall jointly appoint a third arbitrator, who shall chair the arbitration panel. If the
arbitrators named by the Parties do not succeed in appointing a third arbitrator within thirty (30)
days after the latter of the two (2) arbitrators named by the Parties has been appointed, the third
arbitrator shall, at the request of either Party, be appointed by /name an appropriate
international appointing authority, e.g., the Secretary General of the Permanent Court of
Arbitration, The Hague, the Secretary General of the International Centre for Settlement of
Investment Disputes, Washington, D.C.; the International Chamber of Commerce, Paris; etc.].

(c) If, in a dispute subject to paragraph (b) above, one Party fails to appoint its arbitrator

within thirty (30) days after the other Party has appointed its arbitrator, the Party which has
named an arbitrator may apply to the /name the same appointing authority as in said paragraph
(b)] to appoint a sole arbitrator for the matter in dispute, and the arbitrator appointed pursuant to
such application shall be the sole arbitrator for that dispute.

2. Rules of Procedure. Except as otherwise stated herein, arbitration proceedings shall be
conducted in accordance with the rules of procedure for arbitration of the United Nations
Commission on International Trade Law (UNCITRAL) as in force on the date of this Contract.

3. Substitute Arbitrators. If for any reason an arbitrator is unable to perform his/her
function, a substitute shall be appointed in the same manner as the original arbitrator.

4. Nationality and Qualifications of Arbitrators. The sole arbitrator or the third arbitrator
appointed pursuant to paragraphs 1(a) through 1(c) above shall be an internationally recognized
legal or technical expert with extensive experience in relation to the matter in dispute and shall
not be a national of the Consultant’s home country /If the Consultant consists of more than one
entity, add: or of the home country of any of their members or Parties/ or of the Government’s
country. For the purposes of this Clause, “home country” means any of:

(a) the country of incorporation of the Consultant /If the Consultant consists of more than
one entity, add.: or of any of their members or Parties/; or

(b) the country in which the Consultant’s [or any of their members’ or Parties’] principal
place of business is located; or

(c) the country of nationality of a majority of the Consultant’s [or of any members’ or
Parties’] shareholders; or

(d) the country of nationality of the Sub-consultants concerned, where the dispute involves
a subcontract.
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SECTION 9: APPENDICES
Appendix A 8 Terms of Reference

[Note: This Appendi x s h&etmsof Refeehce (@@Rs)twhrleed duinbg the
Procuring Entity and the
Consultantduringthenegotiations;datesforcompletionofvarioustasks;locationofperforma
ncefordifferenttasks; detailed reporting requirements and list of deliverables against

which the payments to the Consultant will be made;

ProcuringEntity'sinp ut,includingcounterpartpersonnelassignedbytheProcuringEntitytowor
kontheConsultant's

team; speci pctasksoractionsthatreqhknitx epri orappr

Insert the text based on the Section 5 (Terms of Reference) of the ITC in the RFP and
modi ped Iomathe Borms TECH-1 through TECH-5 of the Consultant's Proposal.
Highlight the changes to Section 5 of the RFP]

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

Appendix B - Key Experts

[Insert a table based on Form TECH -6 of the Consultant's Technical Pr oposal and

at the Contract's negotiations. Attach the CVs (updated and signed by the respective

Key Experts) demonstrating the qualipcations

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeeeeeeeeeeeeeeceeceeeeeeeeeecee.

................... Appendix C 6 Breakdown of Contract Price

{Insert the table with the unit rates to arrive at the breakdown of the lump -sum price. The
table shall be based on [Form FIN -3andFIN-4] of t he Consultant's
changes agreed at the Contract negotiations, if any. The footnote shall lis t such changes

made to [FormFIN -3andFIN -4] at the negotiations or state that none has been made.}
Appendix D - Form of Advance Payment Guarantee

[Note: See Clause GCC 41.2.1 and SCC 41.2.1]

Bank Guarantee for Advance Payment __[Bank's Name and Address of Issuing
Branch orBeOfeppcceilar y: [Name and Address of Procuring Entity]
Date:

ADVANCE PAYMENTGUARANTEE No.:

We have been informed that __ [name of Consultant or a name of the Joint Venture,
same as appears on the signed Contract] (herein after called"” the Consultant") has
entered into Contract No. [reference number of the contract] dated __

with you, for the provision of [brief

description of Services] (herein after called" the Contract").

Furthermore, we understand that, according to the conditions of the Contract, an
advance payment in the sum of

[ amount i n() [@mpunt ik wgrds] is to be made against an advance
payment guarantee.
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At the request of the Consultant, we [name of bank] here by irrevocably
undertake to pay you any sum or sums not exceeding in total an amount of

[ amount i r) [dmguatineverds] 1upon
receipt by us of your prst demand in writing ac
that the Consultant are in b reach of their obligation under the Contract because the

Consultant have used the advance payment for purposes other than toward providing

the Services under the Contract.

It is a condition for any claim and payment under this guarantee to be made that the
advance payment referred to above must have been received by the Consultant on

their account number at [name
and address of bank]

The maximum amount of this guarantee shall be progressively reduced by the amount

of the advance payment repaid by the Consu |l tant as i1indicated in
monthly statements which shall be presented to us. This guarantee shall expire, at the

| atest, upon our receipt of the monthly payment
has made 2

Full repayment of the amount  of the advance payment, or on the day of ,

whichever is earlier.
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Consequently, any demand for payment under this guarantee must be received by us
at this ofpce on or before that date.

[Signature]

Note: All italicized text is for indicative purposes only to assist in preparing this form and
shall be deleted fromt he pnal product .

PREFACE

This Section includes a Time -Based Contract. It includes General Conditions of Contract
(0GCCO6) that nsohdalple dnotanbde Speci al Conditions of
i nclude clauses specipc to each c o-+wtiteocaatherwiseo s u |
contradict, the General Conditions of Contract.

Time-Based Contract. This type of contract i s ap|]
bx the scope and the duration of the services,
carried out by others for which the completion period may vary, or becaus e the input of

the consultants required for attaining the obj e
In time -based contracts the Consultant provides services on a timed basis according to

gual ity specipcations, and Coamsined dn ¢éhe basisof thee mu n e
time actually spent by the Consultant in carrying out the Services and is based on (i)

agreed upon unit rates for the Consultant's experts multiplied by the actual time spent by

the experts in executing the assignment, and (ii) reimbursable expenses using actual

expenses and/or agreed unit prices. This type of contract requires the Procuring Entity to

closely supervise the Consultant and to be involved in the daily execution of the

assignment.

The template is designed forusein assi gnments with consulting pr
for contracting of individual experts. In some consultancy assignments such as design

and construction supervision, both Lump  -Sum and Time - Based Contracts are used and

signed with the Consultant. Int hat case, the Lump -Sum Contract would apply for the

design part of the Services while the construction supervision part would be based on a

Time-Based Contract. In such event; both types of contracts shall be signed at the same

time.

In case a Time -Based C ontract is not used, please delete the contract template for time -
based contract before issuance of the RFP to Consultants.
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1The Guarantor shall insert an amount reﬂresentlng the am u t of the advance
gayment and denominated either | |n e currenc%/ (les) of the advance pa?/ment as
eci ped 1 n the rac or 1 a reely
E’rocurlng ntlty
Inserttheexpectedexpirationdate.Intheeventofanextensionofthetimeforcompletionofthe
Contract the Procuring Ent ity would need to request an extension of

This guarantee from the Guarantor. Such request must be in writing and must be made
prior to the expiration date established in the guarantee. In preparing this guarantee, the

Procuring Entity might consider adding the following text to the form, at the end of the

con

pen ul ti mate paragraph: 0The Gtuna rextamgioa rof thasgr e e

guarantee for a period not to exceed [six months] [one yeatr], in response to the Procuring

Entity's written request for such ex tension, such request to be presented to the Guarantor

before the expiry of the guarantee. 0
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CONTRACT FOR CONSULTANT'S SERVICES
TIMEBASED CONTRACT
Consulting Services for:

Contract No.:

Contract Description:

between

[Name of the

Procuring Entity]

and

[Name of the Consultant]

Date:

70




Il: FORMOFCONTRACTTIMEBASED
(Text in brackets [ ] is optional; all notes s

This CONTRACT (hereinafter cal | e[dumlbef] edaycoCthent r a ¢
month of [month] , [year] , between, on the one hand, [name of Procuring Entity] (herein
after called the OProcuring En t[mnameg d )Consultaat], on
(herei nafter called the o0Consultantao).

[Note: If the Consultant consist of  more than one entity, the above should be partially
amendedto read as foll ows: 0é (herein after called t
other hand, a Joint Venture (name of the JV) consisting of the following entities, each

member of which will be jointly and severally liable to the Procuring Entity for all the

Consultant's obligations under this Contract, namely, [name of member] and [name of

member] (hereinafteraocalbhedll the o0Consul't

WHEREAS
a) the Procuring Entity has requested the Consultant to provide certain consulting
services as depned in this Contract (hereina

b) the Consultant, having represented to the Procuring Entity that it has the required
professional skills, expertise and technical resources, has agreed to provide the
Services on the terms and conditions set forth in this Contract;

c) The Procuring Entity has set aside a budget and funds towards the cost of the
services and intends to apply a  portion of the funds to eligible payments under the
Contract.

NOW THEREFORE the parties hereto hereby agree as follows:

1 The following documents attached here to shall be deemed to form an integral part
of this Contract:
a) The General Conditions of Contract;
b) The Special Conditions of Contract;
c) Appendices:

Appendix A: Terms of Reference

Appendix B: Key Experts

Appendix C: Remuneration Cost Estimates
Appendix D: Reimbursable Cost Estimates
Appendix E: Form of Advance Payments Guarantee

In the event of any in  consistency between the documents, the following order of
precedence shall prevail: The Special Conditions of Contract; the General
Conditions of Contract; Appendix A; Appendix B; Appendix C and Appendix D;
Appendix E. Any reference to this Contract shall include, where the context permits,
a reference to its Appendices.

2. ThemutualrightsandobligationsoftheProcuringEntityandtheConsultantshallbeassetfo

rthintheContract, in particular:
a) The Consultant shall carryout the Services in accordance with the provisions of
the Contract; and

b) The Procuring Entity shall make payments to the Consultant in accordance with
the provisions of the Contract.

IN WITNESSVHERE OFthe Parties here to have caused this Contract to be signed in
their respective names as of the day and year prst above written.

For and on behalf of [Name of Procuring Entity] [Authorized
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Representative of the Procuring Entity  dname title and signature]

For and on behalf of [Name of Consultant or Name of a Joint Venture]
[Authorized Representative of the ~ Consultant dname and signature]

[Note: For a joint venture, either all members shall sign or only the lead member, in
which case the power of attorney to sign on behalf of all members shall be
attached.]

For and on behalf of each of the members of the Consu ltant............. [insert the name
of the Joint Venture] [Name of the lead member]
[Authorized Representative on behalf of a Joint Venture] [add signature blocks

for each member ifall are signing]
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Section 8: General Conditions of Contract

A.

1.

11

73

GENERALPROVISIONS

Depnitions

Unless the context otherwise requires, the following terms whenever used in this
Contract have the following meanings:

a)

b)

c)

d)

f)

9)

h)

)
k)

P)

Q)

OApplicable Lawd means the | aws and any ot
of law in Kenya.

oProcuring Entitydé means the Procuring Ent
Services with the Selected Consultant.

0Consultanto measstablisebadl professional C C
entity selected by the Procuring Entity to provide the Services under the

signed Contract.

oContracto means the |l egally binding writ!H

Procuring Entity and the Consultant and which includes all the attached
documents listed in its paragraph 1 of the Form of Contract (the General
Conditions (GCC), the Special Conditions (SCC), and the Appendices).

oDaydé means a working day unless indicatec

OEffective Dated6 means the date on which t
and effect pursuant to Clause GCC 11.

OExpertso means, Experis, eNon -Key dkpgrts, orKany other
personnel of the Consultant, Sub -consultant or JV member(s) assigned by the
Consultant to perform the Services or any part thereof under the Contract.

OForeign CurrencyoO means any curmgncy ot he
0GCC6 means these General Conditions of Cc
0Government 6 means the government of Kenye

oJoiVenture (J V) 6 means an association with or
distinct from that of its members, of more than one entity where one member

has the authority to conduct all businesses for and on behalf of any and all the

members of the JV, and where the mem bers of the JV are jointly and severally

liable to the Procuring Entity for the performance of the Contract.

oKey Expert(s)o6 means an individual pr of e
knowledge and experience are critical to the performance of the Servi ces

under the Contract and whose Curricula Vitae (CV) was taken in to accountin

the technical evaluation of the Consultant's proposal.

oLocal Currencyo6 means the Kenya Shilling.
ONokKey Expert(s)dé means an individual prof

Consulta nt or its Sub-consultant to perform the Services or any part thereof
under the Contract.

oPartydé means the Procuring Entity or the
oPartiesdéd means both.

0SCC6d means the Speci al Conditions olle Cont
amended or supplemented but not over -written.

0Servicesd6 means the work to be perfor med
Contract, as described in Appendix A hereto.

OSudbonsul tantsdé means an entity to whom/ wh
subcontracts any part  of the Services while remaining solely liable for the



2.1

3

3.1
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execution of the Contract.

s)y O0Third Partyod means any person or ent.i
Procuring Entity, the Consultant or a Sub -consultant.

Relationship between the Parties

Nothing contained here in shall be construed as establishing a relationship of master

and servant or of principal and agent as between the Procuring Entity and the
Consultant. The Consultant, subject to this Contract, has complete charge of the
Experts and Sub-consultants, if any, performing the Services and shall be fully
responsible for the Services performed by the moron their behalf here under.

Law Governing Contract

This Contract, its meaning and interpretation, and the relation between the Parties
shall be governed by the Applicable Law.

ty
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5.1

6.1

6.2

10
10.1

10.2

11
111
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Language

This Contract has been executed in the | angu
be the binding and controlling language for all matters relating to the meaning or
interpretation of this  Contract.

Headings
The headings shall not limit, alter or affect the meaning of this Contract.
Communications

Any communication required or permitted to be given or made pursuant to this
Contract shal/l be in writing in theAnysuohguag
notice, request or consent shall be deemed to have been give nor made when

delivered in person to an authorized representative of the Party to whom the
communication is addressed, or when sent to
the SCC.

A p arty may change its address for notice here under by giving the other Party
any communication of such change to the addr

Location
. The Services shal/l be performed at such | oc
here to and, where the | ocation of a particular t

locations, whether in Kenya or elsewhere, as the Procuring Entity may approve.
Authority of Member in Charge

In case the Consultantis a Joint  Venture, the members hereby authorize the mem ber
speci ped in the SCC to act on their behalf i
obligations towards the Procuring Entity under this Contract, including without

limitation the receiving of instructions and payments from the Procuring Entity.

Authorized Representatives

Any action required or permitted to be taken, and any document required or
permitted to be executed under this Contract by the Procuring Entity or the
Consultant may be taken or executed by the o

Corrupt and Fraudulent Practices

The
Governmentrequirescompliancewithitspolicyandlawsinregardtocorruptandfraudul
entorprohibited practices as set forth in its laws and policies.

Commissions and Fees

The Procuring Entity requires the Consultant to disclos e any commissions, gratuities
or fees that may have been paid or are to be paid to agents or any other party

with respect to the selection process or execution of the Contract. The information
disclosed must include at least the name and address of the age nt or the other
party, the amount and currency, and the purpose of the commission, gratuity or

fee. Failure to disclose such commissions, gratuities or fees may result in termination
of the Contract by the Procuring Entity and/or sanctions by the PPRA.

Commencement, Compl etion, Modi pcation and Ter
Effectiveness of Contract

This Contract shall come into force and effe
of the Procuring Entity's notice to the Consultant instructing the Consultant to begin
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13.1

14.

14.1

15

15.1

16

carrying out the Services. This notice shald/l
if any, listed in the SCC have been met.

Termination of Contract for Failure to Become Effective

If this Contract has not become effective within such time period after the date of

Contract signature as speci paydynonlesdtime SCC, e
twenty -two (22) days written notice to the other Party, declare this contract to be

null and void, and in the event of such a declaration by either Party, neither Party

shall have any claim against the other Party with respect hereto.

Comm encement of Services

m avail abilii

The Consultant shall conbpr t
the number of d

Services not | ater t han
SCC.

y of
ays a

Expiration of Contract

Unless terminated earlier pursuantto  Clause GCC 19 hereof, this Contract shall
expire at the end of such time period after
SCC.

Entire Agreement

This Contract contains all covenants, stipulations and provisions agreed by the
Parties. No agent or represent ative of either Party has authority to make, and the
Parties shall not be bound by or be liable for, any statement, representation,
promise or agreement not set forth herein.

Modi pcat Vaviatiens o r

161 Any modi pcation or variation of the terms an

16.2

17

17.1

17.2
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any modi pcation or variation of the scope o0°
written agreement between the Parties. However, each Party shall give due
consideratontoa ny proposals for modi pcation @®arty.var.i

Il n cases of substanti al modi pcations or var.i
Force Majeure
a Depnitio

For the purposes of this Contract, OForce Ma
the reasonable control of a  Party, is not foreseeable, is unavoidable, and makes a

Party's performance of its obligations here under impossible or so impractical as

reasonably to be considered impossible under the circumstances, and subject to

those requirements, includes, but is not limited to, war, riots, civil disorder,
earthquake, pre, explosion, storm, yood or o
| ockouts or other industrial action conpscat
agencies.

Force Majeure shall notinclude (i) a ny event which is caused by then negligence or
intentional action of a Party or such Party's Experts, Sub  -consultants or agents or
employees, nor (ii) any event which a diligent Party could reasonably have been
expected to both take into account at the tim e of the conclusion of this Contract



17.3

and avoid or overcome in the carrying out of its obligations here under.

Force Majeure shall not include in sufpcienc
required here under.

b.  No Breach of Contract
17.4 The failureofa Party to ful pll any of its obligation
to be a breach of, or default under, this Contractin so far as such inability arises from
an event of Force Majeure, provided that the Party affected by such an event has
taken all reasonable precautions, due care and reasonable alternative measures,
all with the objective of carrying out the terms and conditions of this Contract.
c. Measuresto be taken

17.5 A party affected by an event of Force Majeure shall continue to perform its

obligations under the Contract as far as is reasonably practical and shall take all
reasonable measures to minimize the consequences of any event of Force Majeure.

17.6 A Party affected by an event of Force Majeure shall notify the other Party of such
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event as soon as possible, and in any case not later than fourteen (14) calendar
days following the occurrence of such event, providing evidence of the nature and
cause of such event, and shall similarly give written notice of the restoration of
normal conditions a s soon as possible.



17.7

17.8

Any period within which a Party shall, pursuant to this Contract, complete any
action or task, shall be extended for a period equal to the time during which such
Party was unable to perform such action as a result of Force Majeure.

During the period of their inability to perform the Services as a result of an event of

Force Majeure, the Consultant, upon instructions by the Procuring Entity, shall
either:
a demobilize, in which case the Consultant shall be reimbursed for additional

costs they reasonably and necessarily incurred, and, if required by the
Procuring Entity, in reactivating the Services; or

b Continue with the Services to the extent reasonably possible, in which case the
Consultant shall continue to be paid under the terms of this Contract and be
reimbursed for additional costs reasonably and necessarily incurred.

17.9 In the case of disagreement between the Parties as to the existence or extent of
Force Majeure, the matter shall be settled according to Clauses GCC 47 & 48.
18 Suspension
18.1 The Procuring Entity may, by written notice of suspension to the Consultant, suspend
all payments to the Consultant here under if the Consultant fails to per for many of
its obligations under this Contract, including the carrying out of the Services,
provided that such notice of suspension (i) shall specify the nature of the failure, and
(i) shall request the Consultant to remedy such failure within a period not exceeding
thirty (30) calendar days after receipt by the Consultant of such notice of
suspension.
19 Termination
19.1 ThisContractmaybeterminatedbyeitherPartyasperprovisionssetupbelow:
a By the Procuring Entity
19.1.1 The Procuring Entity may terminate this Contract in case of the occurrence of
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any of the events s pecithoagh (fiofthisfCausa hsuepans ( a)
occurrence, the Procuring Entity shall give at least thirty (30) calendar days' written

notice of termination to the Consultant in case of the events referred to in (a)

through (d); at least sixty (60) calendar days' written notice in case of the event
referred to in (e); and at | east pve (5) cal
event referred to in (f):

a If the Consultant fails to remedy a failure in the performance of its obligations
here under , aanosced susppnsiah pursuantto Clause GCC 18;

b If the Consultant becomes  (or, if the Consultant consists of more than one
entity, if any of its members becomes) insolvent or bankrupt or enter into any

agreements with their creditors for relief of debt or take advantage of any law
for the benept of debtors or go into | iqui
compulsory or voluntary;

c I f the Consultant fails to comply with any
arbitration proceedings pursuant to Clause GCC 48 A

d If, as the result of Force Majeure, the Consultant is unable to perform a material
portion of the Services for a period of not less than sixty (60) calendar days;

e |If the Procuring Entity, in its sole discretion and for any reason whatsoever,
decides to terminate this Contract;



f I f the Consultant fails to conprm avail abi
GCC 13.

19.1.2

Furthermore, if the Procuring Entity determines that the Consultant has

engaged in corrupt, fraudulent, collusive, coercive [or obstructive] practices, in
competing for or in executing the Contract, then the Procuring Entity may, after
giving fourteen (14) calendar days written notice to the Consultant, terminate the
Consultant's employment under the Contract.

b. By the Consultant

19.1.3 The Consultant may terminate this Contract, by not less than thirty (30)
calendar days' written notice to the Procuring Entity, in case of the occurrence of
any of the events speciped in paragraphs
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(a)



a If the Procuring Entity fails to pay any money due to the Consultant pursuant to this
Contract and not subject to dispute pursuant to Clauses GCC 48.1 withinforty -p v e
(45) calendar days after receiving written notice from the Consultant that such
payment is overdue.

b If, as the result of Force Majeure, the Consultant is unable to perform a material
portion of the Services for a period of not less than sixty (60) calendar days.

c I f the Procuring Entity fails to comply wit
arbitration pursuant to Clause GCC 48.1.

d Ifthe Procuring Entity is in material breach of its obligations pursuant to this Contract
and has not remedied the same within forty -bve (45) days (or suc

as the Consultant may have subsequently approved in writing) following the
receipt by the Procuring Entity of the Consultant's notice specifying such breach.

C. Cessation of Rights and Obligations

19.1.4 Upon termination of this Contract pursuant to Clauses GCC 12 or GCC 19 hereof,
or upon expiration of this Contract pursuant to Clause GCC 14, all rights and

obligations of the Parties here under shall cease, except (i) such righ ts and
obligations as may have accrued on the date of termination or expiration, (ii) the
obligation of conpdentiality set forth I n

obligation to permit inspection, copying and auditing of their accounts and
records se tforth in Clause GCC 25, and (iv) any right which a Party may have under
the Applicable Law.

d. Cessation of Services

19.1.5 Upon termination of this Contract by notice of either Party to the other pursuant to
Clauses GCC 19a or GCC 19b, the Consultant shall, immediately upon dispatch or
receipt of such notice, take all necessary steps to bring the Services to a close in a
prom pt and orderly manner and shall make every reasonable effort to keep
expenditures for this purpose to a minimum. With respect to documents prepared

by the Consultant and equipment and materials furnished by the Procuring Entity,
the Consultant shall procee d as provided, respectively, by Clauses GCC 27 or GCC
28.

e. Payment upon Termination

19.1.6Upon termination of this Contract, the Procuring Entity shall make the following
payments to the Consultant:

a remuneration for Services satisfactorily performed prior to the effective date of
termination, and reimbursable expenditures for expenditures actually incurred
prior to the effective date of termination; and pursuant to Clause 42;

b In the case of termination pursuant to paragraphs (d)and(e) of Clause GCC
19.1.1, reimbur sement of any reasonable cost incidental to the prompt and
orderly termination of this Contract, including the cost of the return travel of the
Experts.

C. OBLIGATIONS OF THEEONSULTANT
20 General
a. Standard of Performance

20.1 The Consultant shall perform the Services and carry out the Services with all due
80



diligence, ef pciency and economy, i n accor
professional standards and practices, and shall observe sound management

practices, and employ appropr iate technology and safe and effective

equipment, machinery, materials and methods. The Consultant shall always act, in

respect of any matter relating to this Contract or to the Services, as a faithful

adviser to the Procuring Entity, and shall at all time s support and safeguard the
Procuring Entity's legitimate interests in any dealings with the third parties.

202 The Consul tant shall empl oy and provide suc

and Sub -consultants as are required to carry out the Services.

20.3 The Consultant may subcontract part of the Services to an extent and with such

81

Key Experts and Sub - consultants as may be approved in advance by the
Procuring Entity. Notwithstanding such approval, the Consultant shall retain full
responsibility for the Se rvices.



20.4

20.5

20.6

21

21.1

a

b. Law Applicable to Services

The Consultant shall perform the Services in accordance with the Contract and the
Applicable Law and shall take all practicable steps to ensure that any of its Experts
and Sub -consultants, comply with the Applicable Law.

Throughout the execution of the Con  tract, the Consultant shall comply with the
import of goods and services prohibitions in Kenya when

a As a matter of | aw or ofpci al regul ati ons
with that country; or

b by an act of compliance with a decision of the United Nations Security Council
taken under Chapter VIl of the Charter of the United Nations,

The Procuring Entity shall notify the Consultant in writing of relevant local customs,
and the Consultantshall,a ft er such noti pcation, respect

Conyict of I nterests

The Consultant shall hold the Procuring Entity's interests paramount, without any
consideration for future work, and strictly
their own corporate inte  rests.

Consultant Not to Benept from Commi ssions,

21.1.1The payment of the Consultant pursuant to GCC F (Clauses GCC 41 through 46)

shall constitute the Consultant's only payment in connection with this Contract

and, subject to Clause GCC 21.1.3, the Consultant shall not accept for its own
benept any trade commissi on, di scount or S
activities pursuant to this Contract or in the discharge of its obligations here under,

and the Consultant shall use its best effortst 0 ensure that any Sub -consultants, as

well as the Experts and agents of either of them, similarly shall not receive any such

additional payment.

21.1.2Furthermore, if the Consultant, as part of the Services, has the responsibility of

b.

advising the Procuring Entit y on the procurement of goods, works or services, shall

at all times exercise such responsibility in the best interest of the Procuring Entity.
Any discounts or commissions obtained by the Consultant in the exercise of such
procurementresponsibilityshallbefortheaccountoftheProcuring Entity.

Consultant and Afpliates Not to Engage in C:

21.1.3The Consultant agrees that, during the term of this Contract and after its

C.

termination, the Consul t amwihthe Gahsultam,yaswelhasi t y
any Sub-consul tants and any ent i t-yonslfafd, shaltbee d wi
di squal i ped from pr ovi dticongultingcevites reswimgrfréns o r
or

directlyrelatedtotheConsultant'sServicesforthepreparation orimplementationofthe

project.

Prohibition of Conyicting Activities

21.1.4The Consultant shall not engage and shall cause its Experts as well as its Sub -
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consultants not to engage, either directly or indirectly, in any business or
professional activitiesthatwoul d conyi ct with the activities
this Contract.



d. Strict Duty to Disclose Conyicting Activiti

21.1.5The Consultant has an obligation and shall ensure that its Experts and Sub -
consultants shall have an obligation to disclose any situation of actual or potential

conyi ct t hat i mpacts their capacity to ser:
Entity, or th at may reasonably be perceived as having this effect. Failure to disclose
said situations may | ead to the disqualipcat

of its Contract.
22 Conpdentiality

22.1 Except with the prior written consent of the Procuring Entity, the Consultant and
the Experts shall not at any
ti mecommuni catetoanypersonorentityanyconpde!
ourseoftheServices, nor shall the Consultant and the Experts make public the
recommendations formulated in the course of, or because of , the Services.
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23 Liability of the Consultant

23.1 Subject to additional provisions, if  any, set forth in the SCC, the Consultant's liability
under this Contract shall be as determined under the Applicable Law.

24 Insurance to be taken out by the Consultant

24.1 The Consultant (I) shall takeout and maintain and shall cause any Sub -consultants
to takeout and maintain, at its (or the Sub -consultants', as the case may be) own
cost but on terms and conditions approved by the Procuring Entity, insurance
against the risks, and for the coverage specip
Entity's request, shall provide evidence to the Procuring Entity showing that such
insurance has been taken out and maintained and that the current premiums
therefore have b een paid. The Consultant shall ensure that such insurance is in place
prior to commencing the Services as stated in ClauseGCC13.

25 Accounting, Inspection and Auditing

25.1 The ConsultantshallkeepandshallmakeallreasonableeffortstocauseitsSub -
consultantstokeep, accurate and systematic accounts and records in respect of
the Services and in such form and detail as will clearly identify relevant time
changes and costs.

25.2. The Consultant shall permit and shall cause its Sub  -consultants to permit, the PPRA
and/or persons appointed by the PPRA to inspect the Site and /or all accounts and
records relating to the performance of the Contract and the submission of the
Proposal to pro vide the Services, and to have such accounts and records audited
by auditors appointed by the PPRA if requested by the PPRA. The Consultant's
attention is drawn to Clause GCC10which provides, interlaid, that acts intended to
materially impede the exercise  of the PPRA's inspection and audit rights provided
for under this Clause GCC25.2 constitute a prohibited practice subject to contract
termination (as well as to a determination of in eligibility under the PPRA's prevailing
sanctions procedures.)

26 Reporting Obligations

26.1 The
Consultantshall submittotheProcuringEntitythe
endixA, in the form, in the numbers and within the time periods set forth in the said
Appendix.

Proprietary Rights of the Procuring Entity in Reports and Records

26.2 Unless otherwise indicated in the SCC, all reports and relevant data and information
such as maps, diagrams, plans, databases, other documents and software,
supporting records or material compiled or prepared by the Consultant for the
Procuring Entityint he cour se of the Services shall be
remain the absolute property of the Procuring Entity. The Consultant shall, not later
than upon termination or expiration of this Contract, deliver all such documents to
the Procuring Entity, to gether with a detailed inventory thereof. The Consultant may
retain a copy of such documents, data and/or software but shall not use the same
for purposes unrelated to this Contract without prior written approval of the
Procuring Entity.

26.3 If license agreeme nts are necessary or appropriate between the Consultant and
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27.1

85

third parties for purposes of devel opment 0
designs, databases, other documents and software, the Consultant shall obtain the

Procuring Entity's prior written approval to such agreements, and the Procuring Entity

shall be entitled at its discretion to require recovering the expenses related to the

development of the program(s) concerned. Other restrictions about the future use

of these documents and software, if any, s hal I be speciped in the

Equipment, Vehicles and Materials

Equipment, vehicles and materials made available to the Consultant by the
Procuring Entity, or purchased by the Consultant wholly or partly with funds provided
by the Procuring Entity, shall be the property of the Procuring Entity and shall be
marked accordingly. Upon termination or expiration of this Contract, the Consultant
shall make available to the Procuring Entity an inventory of such equipment, vehicles
and materials and shall dis pose of such equipment, vehicles and materials in
accordance with the Procuring Entity's instructions. While in possession of such
equipment, vehicles and materials, the Consultant, unless otherwise instructed by
the Procuring Entity in writing, shall insu re the mat the expense of the Procuring Entity
in an amount equal to their full replacement value.



27.1

28

28.1

28.2

28.3

29

20.1

29.2

30

30.1

31

31.1
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Any equipment or materials brought by the Consultant or its Experts into, as
applicable.

CONSULTANT'EXPERTS ANBUBCONSULTANTS
Description of Key Experts

The title, agreed job descri pt i cimputestmatestonu m (
carry out the Services of each of the Consultant's Key Experts are described in
Appendix B.

If required to comply with the provisions of Clause G CC 20 a, adjustments with
respect to the estimated time - input of Key Experts set forth in Appendix B may be
made by the Consultant by a written notice to the Procuring Entity, provided (i) that
such adjustments shall not alter the original time  -input esti mates for any individual
by more than 10% or one week, whichever is larger; and (ii)that the aggregate of

such adjustments shall not cause payments under this Contract to exceed the
ceilings set forth in ClauseGCC41.2.

If additional workisrequired beyond the scope of the Service
A, the estimated time -input for the Key Experts may be increased by agreement in

writing between the Procuring Entity and the Consultant. In case where payments

under this Contract exceed the ceilingss et forth in Clause GCC41.1, the Parties shall

sign a Contract amendment.

Replacement of Key Experts

Except as the Procuring Entity may otherwise agree in writing, no changes shall be
made in the Key Experts.

Notwithstanding the above, the substitution of Key Experts during Contract

execution may be considered only based on the Consultant's written request and

due to circumstances outside the reasonable control of the Consultant, including

but not limited to death or medical in capacity. In such case, the C onsultant shall
forth with provide as are placement, a perso
and experience, and at the same rate of remuneration.

Approval of Additional Key Experts

If during execution of the Contract, additional Key Experts are req uired to carry out
the Services, the Consultant shall submit to the Procuring Entity for review and
approval a copy of their Curricula Vitae (CVs). If the Procuring Entity does not

object in writing (stating the reasons for the objection) within twenty -two (22) days
from the date of receipt of such CVs, such additional Key Experts shall be deemed
to have been approved by the Procuring Entity.

Removal of Experts or Sub -consultants

|l f the Procuring Entity pndsonsuhaatthasacorgmitted t he
serious misconduct or has been charged with having committed a criminal action,

or shall the Procuring Entity determine that Consultant's Expert or Sub -consultant

has engaged in corrupt, fraudulent, collusive, coercive, or obstructive practice

while performing the Services, the Consultant shall, at the Procuring Entity's written

request, provide a replacement.



31.2 In the event that any of Key Experts, Non  -Key Experts or Sub-consultants is found by
the Procuring Entity to be in competent or in capable in discharging assigned
duties, the Procuring Entity, specifying the grounds therefore, may request the
Consultant to provide a replacement.

31.3 Any replacement of the removed Experts or Sub -consultants shall possess better
gual i pcations and elkpaceptable © the Rratudings h &ntity.

32 Replacement/ Removal of Experts dlmpact on Payments

32.1 Except as the Procuring Entity may otherwise agree, (i)the Consultant shall bear all
additional travel and other costs arising out of or incidental to any removal and/or
replacement, and (ii) the remuneration to be paid for any of the Experts provided
as a replacement shall not exceed the remuneration which would have been
payable to the Experts replaced or removed.
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33.1

33.2

33.3

34

34.1

35

35.1
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Working Hours, Overtime, Leave, etc.

Working hours and holidays for Experts a reset forth in Appendix B. Toaccount for

travel time to/from Kenya, experts carrying out Services inside Kenya shall be

deemed to have commenced or pnished work 1in
number of days before their arrival in, or after their departure from, Kenya as is

speci ped in Appendi x B.

The Experts shall not be entitled to be paid for overtime nor to take paid sick leave
or vacation | eave except as speciped in Appe
remun eration shall be deemed to cover these items.

Any taking of leave by Key Experts shall be subject to the prior approval by the
Consultant who shall ensure that absence for leave purposes will not delay the
progress and or impact adequate supervision of the Services.

Obligations of the Procuring Entity
Assistance and Exemptions

Unl ess otherwise speciped in the SCC, the Pr

a Assist the Consultant with obtaining work permits and such other documents as
shall be necessary to enable the Consultant to perform the Services.

b Assist the Consultant with promptly obtaining, for the Experts and, if appropriate,
their eligible dependents, all necessary entry and exit visas, residence permits,
exchange permits and any other documents required for their stay in Kenya while
carrying out the Services under the Contract.

c Facilitate prompt clearance through customs of any property required for the
Services and of the personal effects of the Experts and their eligible dependents.

d | ssue t o of pci al s, agent s and represent at
instructions and information as may be necessary or appropriate for the prompt
and effective implementation of the Services.

e Assist the Consultant and the Experts and any Sub  -consulta nts employed by the
Consultant for the Services with obtaining exemption from any requirement to
register or obtain any permit to practice their profession or to establish themselves

either individually or as a corporate entity in Kenya according to the ap plicable
law in Kenya.
f Assist the Consultant, any Sub -

consultantsandtheExpertsofeitherofthemwithobtainingtheprivilege, pursuant to

the applicable law in Kenya, of bringing into Kenya reasonable amounts of
foreign currency for the purposes of the services o r for the personal use of the
Experts and of withdrawing any such amounts as may be earned there in by the
Experts in the execution of the Services.

g Provide to the Consultant any such other a:t
SCC.

Access to Project Site

The Procuring Entity warrants that the Consultant shall have, free of charge,
unimpeded access to the project site in respect of which access is required for the
performance of the Services. The Procuring Entity will be responsible for any
damage to the pr oject site or any property thereon resulting from such access and
will indemnify the Consultant and each of the experts in respect of liability for any
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37

37.1
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such damage, unless such damage
iscausedbythewillfuldefaultornegligenceoftheConsultantoranySub -
consultan tsortheExpertsofeitherof them.

Change in the Applicable Law Related to Taxes and Duties

If, after the date of this Contract, there is any change in the applicable law in
Kenya with respect to taxes and duties which increases or decreases the cost
incurred by the Consultant in performing the Services, then the remuneration and
reimbursable expenses otherwise payable to the Consultant under this Contract
shall be increased or decreased accordingly by agreement between the Parties
hereto, and corresponding adj  ustments shall be made to the ceiling amounts
speci ped in Clause GCC41.1

Services, Facilities and Property of the Procuring Entity

The Procuring Entity shall make available to the Consultant and the Experts, for the
purposes of the Services and free of any charge, the services, facilities and

property described inthe  Termsof Reference (Appendix A) at the times and in the
mannerspec i ped i n said Appendi x A.




37.2 In case that such services, facilities and property shall not be made available to the
Consultant as and when speciped in Appendi x
time extension that it may be appropriate to grant to the Consultant for the
performanc e of the Services,(ii) the manner in which the Consultant shall procure
any such services, facilities and property from other sources, and (iii) the additional
payments, if any, to be made to the Consultant as a result there of pursuant to
Clause GCC 41.3.

38 Counterpart Personnel

38.1 The Procuring Entity shall make available to the Consultant free of charge such
professional and support counterpart personnel, to be nominated by the Procuring
Entity with the Consultant's advice, iif spec

38.2 If counterpart personnel are not provided by the Procuring Entity to the Consultant
as and when speciped in Appendi x A, the Proc
agree on (i) how the affected part of the Services shall be carried out, and (ii) the
addi tional payments, if any, to be made by the Procuring Entity to the Consultant as
a result there of pursuant to Clause GCC 41.3.

38.3 Professional and support counterpart personnel, excluding Procuring Entity's liaison
personnel, shall work under the exclusive d irection of the Consultant. If any member
of the counterpart personnel fails to perform adequately any work assigned to such
member by the Consultant that is consistent with the position occupied by such
member, the Consultant may request the replacement o f such member, and the
Procuring Entity shall not unreasonably refuse to act upon such request.

39 Payment Obligation

39.1 In consideration of the Services performed by the Consultant under this Contract,
the Procuring Entity shall make such payments to the Consul tant and in such
manner as is provided by GCCF  below.

A.  PAYMENTSTO THECONSULTANT
40 Ceiling Amount

40.1 An estimate of the cost of the Services is set forth in Appendix C (Remuneration) and
Appendix D ([Reimbursable expenses]).

40.2 PaymentsunderthisContractshallnotexceedtheceilingsinforeigncurrencyandinlocalc
urrencyspecipedin the SCC.

403 For any payments in excess of the ceilings s
the Contract shall be signed by the Parties referring to the provision of this Contract
that evokes such amendment.

41. Remuneration and Reimbursable Expenses

41.1 The Procuring Entity shall pay to the Consultant (i) remuneration that shall be
determined on the basis of time actually spent by each Expert in the performance o f
the Services after the date of commencing of Services or such other date as the
Parties shall agree in writing; and (ii) reimbursable expenses that are actually and
reasonably incurred by the Consultant in the performance of the Services.

41.2 All paymen ts shall be at the rates set forth in Appendix C and Appendix D.
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41.3 Unless the SCC provides for the price adjustment of the remuneration rates, said
remuneration shall be pxed for the duration

41.4 The remuneration rates shall cover:( i) such salaries and allowances as the Consultant
shall have agreed to pay to the Experts as well as factors for social charges and
overheads (bonuses or esthahing ishallimetabe allowed as pnr o p t
element of overheads), (ii) the cost of backst opping by home ofpc
included in the Experts o0list in Appendi x B,
items as speciped n the S CC.

415Any rates speciped for Experts not yet appo
subject to re vision, with the written approval of the Procuring Entity, once the
applicable remuneration rates and allowances are known.

91



42 Taxes and Duties

42.1 The Consultant, Sub-
consultantsandExpertsareresponsibleformeetinganyandalltaxliabilitiesarisingoutof
the Contract unless it is stated otherwise in the SCC.

43 Currency of Payment

43.1 Any payment under this Contract shall be made in the currency or currencies
speci ped in the SCC.

44  Mode of Billing and Payment

44.1 Billing and payments in respect of the Services shall be made as follows:
a Advance payment . Within the number of days after the Effective Date, the

Procuring Entity shal/l pay to the Consultart

the SCC. Unless otherwise indicated in the SCC, an advance payment shall be
made against an advance payment bank guarantee acceptable to the
Procuring Entity in an amount (or amounts) and in a currency (or currencies)

speci ped in the SCC)ist&rencam efigatiee urdilthe adeance i

payment has been fully set off, and (ii) is to be in the form set forth in Appendix
E. The advance payments will be set off by the Procuring Entity in equal

installments against the statements for the number of mo nths of the Services
speci ped in the SCC until said advance pay!l

b The Itemized Invoices. As soon as practicabl e and
after the end of each calendar month during the period of the Services, or after
the end of each time interval otherwise indicated in the SCC, the Consultant shall
submit to the Procuring Entity, in duplicate, itemized invoices, accompanied by
the receipts or other appropriate supporting documents, of the amounts

not I

payable pursuantto CI auses GCC 44 and GCC 45 for such interval, or any other

period indicated in the SCC. Separate invoices hall be submitted for expenses
incurred in foreign currency and in local currency. Each invoice shall show
remuneration and reimbursable expenses separat ely.

¢ The Procuring Entity shall pay the Consultant's invoices  within sixty (60) days after

the receipt by the Procuring Entity of such itemized invoices with supporting
documents. Only such portion of an invoice that is not satisfactorily supported
may be withheld from payment. Should any discrepancy be found to exist
between actual payment and costs authorized to be incurred by the Consultant,

the Procuring Entity may add or subtract he difference from any subsequent

payments.

d The Final Payment : T h e paymerat Uinder this Clause shall be made only after

the pnal report and a pnal i nvoi ce, identi |
by the Consultant and approved as satisfactory by the Procuring Entity. The
Services shalll be deemed cceptag byeahe écbcureagh d p n -
Entity and the pnal report and pnal i nvoi c

Procuring Entity as satisfactory ninety (9(
report and pnal invoice by the PrBttyuwithimg E

such ninety (90) calendar day period, gives written notice to the Consultant
specifying i n detail depciencies in
The Consultant shall thereupon promptly make any necessary corrections, and
therea fter the foregoing process shall be repeated. Any amount that the
Procuring Entity has paid or has caused to be paid in accordance with this
Clause in excess of the amounts payable in accordance with the provisions of
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this Contract shall be reimbursed by  the Consultant to the Procuring Entity within

thirty (30) days after receipt by the Consultant of notice thereof. Any such claim

by the Procuring Entity for reimbursement must be made within twelve (12)

Calendar month s after receipt t by the Procuring En tity of a pnal r
pbnal il nvoice approved by the Procuring Ent.i

e All payments under this Contract shall be made to the accounts of the
Consul tant speciped in the SCC.

f Witht he exception of t he p n abbve, paymemte dotnotunder
constitute acceptance of the Services nor relieve the Consultant of any
obligations here under.

45 Interest on Delayed Payments

45.1 If the Procuring Entity had delayed payments beyond thirty (30) days after the due
date stated in Clause GCC 45.1(c), interest shall be paid to the Consultant on any
amount due by, not paid on, such due date for each day of delay at the annual
rate stated inthe SCC.
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G. Fairness and Good Faith
46 Good Faith

46.1 The Parties undertake to act in good faith with respect to each other's rights under
this Contract and to adopt all reasonable measures to ensure the realization of the
objectives of this Contract.

H. Settlement of Disputes
47 Amicable Settlement
47.1 ThePartiesshallseektoresolveanydisputeamicablybymutualconsultation.

47.2 If either Party objects to any action or inaction of the other Party, the objecting Party
may ple a written Notice of Dispute to the o
the dispute. The Party receiving the Notice of Dispute will considerate and responds
in writing within fourteen (14) days after receipt. If that Pa rty fails to respond within
fourteen (14) days, or the dispute cannot be amicably settled within fourteen (14)
days following the response of that  Party, Clause GCC 49.1 shall apply.

48 Dispute Resolution

48.1 Any dispute between the Parties arising under or related to this Contract that cannot

be settled amicably may be
referredtobyeitherPartytotheadjudication/arbitrationinaccordancewiththeprovisio
nsinthe SCC.
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SECTION 8: SPECIAL CONDITIONS OF CONTRACT

[Notes in brackets are for guidance pur poses only and shoul d
of the signed contract]

be

Number | Amendments of, and Supplements to, Clauses in the General Conditions of Contract
of GC
Clause
1.1(a) The Contract shall be construed in accordance with the law of Kenya
[Where the Parties may designate the law of another country, in which case the name of the
respective country should be inserted, and the name of Kenya should be removed.]
4.1 The language is: English
6.1 and The addresses are [fill in at negotiations with the selected firm]:
6.2
Procuring Entity:
Attention:
Facsimile:
E-mail: .
Consultant:
Attention:
Facsimile:
E-mail:
8.1 [1f the Consultant consists only of one entity, state “N/A”;
OR
If the Consultant is a Joint Venture consisting of more than one entity, the name of the JV
member whose address is specified in Clause SCC6.1 should be inserted here.]
The Lead Member on behalf of the JV is [insert name of the member]
9.1 The Authorized Representatives are:
For the Procuring Entity: [name, title] ___
For the Consultant: [name, title]
11.1 The effectiveness conditions are the following:
[Note: If there are no effectiveness conditions, state “N/A”]
OR
List here any conditions of effectiveness of the Contract, e.g., receipt by the Consultant of an
advance payment, and by the Procuring Entity of an advance payment guarantee (see Clause
SCC45.1(a)), etc.]
12.1 Termination of Contract for Failure to Become Effective:
The time period shall be [insert time period, e.g.: four months].
131 Commencement of Services:
The number of days shall be [e.g.: ten].
Confirmation of Key Experts’ availability to start the Assignment shall be submitted to the
Procuring Entity in writing as a written statement signed by each Key Expert.
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14.1 Expiration of Contract:
The time period shall be  [insert time period, e.g.: twelve months].

21b. The Procuring Entity reserves the right to determine on a case-by-case basis whether the
Consultant should be disqualified from providing goods, works or non-consulting services due
to a conflict of a nature described in Clause GCC 21.1.3
Yes: No:

23.1 No additional provisions.

[OR

The following limitation of the Consultant’s Liability towards the Procuring Entity can be
subject to the Contract’s negotiations:

“Limitation of the Consultant’s Liability towards the Procuring Entity:
(a) Except in the case of gross negligence or willful misconduct on the part of the
Consultant or on the part of any person or a firm acting on behalf of the Consultant in carrying
out the Services, the Consultant, with respect to damage caused by the Consultant to the
Procuring Entity’s property, shall not be liable to the Procuring Entity:

(i) for any indirect or consequential loss or damage; and

(i1) for any direct loss or damage that exceeds two times the total value of the Contract;

(b) This limitation of liability shall not
(1) affect the Consultant’s liability, if any, for damage to Third Parties caused by the Consultant
or any person or firm acting on behalf of the Consultant in carrying out the Services;
(i1) be construed as providing the Consultant with any limitation or exclusion from liability
which is prohibited by the Applicable Law.

[Notes to the Procuring Entity and the Consultant:

Any suggestions made by the Consultant in the Proposal to introduce exclusions/limitations of
the Consultant’s liability under the Contract should be carefully scrutinized by the Procuring
Entity prior to accepting any changes to what was included in the issued RFP.

To be acceptable to the Procuring Entity, any limitation of the Consultant’s liability should at
the very least be reasonably related to (a) the damage the Consultant might potentially cause to
the Procuring Entity, and (b) the Consultant’s ability to pay compensation using its own assets
and reasonably obtainable insurance coverage. The Consultant’s liability shall not be limited to
less than a multiplier of the total payments to the Consultant under the Contract for
remuneration and reimbursable expenses. A statement to the effect that the Consultant is liable
only for the re-performance of faulty Services is not acceptable to the Procuring Entity. Also,
the Consultant’s liability should never be limited for loss or damage caused by the Consultant’s
gross negligence or willful misconduct.

The Procuring Entity does not accept a provision to the effect that the Procuring Entity shall
indemnify and hold harmless the Consultant against Third Party claims, except, of course, if a
claim is based on loss or damage caused by a default or wrongful act of the Procuring Entity to
the extent permissible by the law applicable in Kenya.]
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24.1

The insurance coverage against the risks shall be as follows:
[Delete what is not applicable except (a)].

(a) Professional liability insurance, with a minimum coverage of
[insert amount and currency which should be not less than the total ceiling amount of the
Contract];

(b) Third Party motor vehicle liability insurance in respect of motor vehicles operated in the
Procuring Entity’s country by the Consultant or its Experts or Sub-consultants, with a minimum
coverage of [insert amount and currency or state “in accordance with the applicable law in the
Procuring Entity’s country”];

(c) Third Party liability insurance, with a minimum coverage of /insert amount and
currency or state “in accordance with the applicable law in Kenya ™/,

(d) employer’s liability and workers’ compensation insurance in respect of the experts and
Sub-consultants in accordance with the relevant provisions of the Applicable Law in Kenya, as
well as, with respect to such Experts, any such life, health, accident, travel or other insurance as
may be appropriate; and

(e) insurance against loss of or damage to (i) equipment purchased in whole or in part with
funds provided under this Contract, (ii) the Consultant’s property used in the performance of the
Services, and (iii) any documents prepared by the Consultant in the performance of the Services.

27.1

The additional rights to the use of the documents are:
[1f applicable, insert any exceptions to proprietary rights provisions]

272

[If there is to be no restriction on the future use of these documents by either Party, this Clause
SCC 27.2 should be indicated as Not Applicable.

If the Parties wish to restrict such use, any of the following options, or any other option agreed
to by the Parties, could be used.:

[The Consultant shall not use these /insert what applies........ documents and software.... | for
purposes unrelated to this Contract without the prior written approval of the Procuring Entity.]

[OR]

[The Procuring Entity shall not use these /insert what applies... ... documents and

software... ....J] for purposes unrelated to this Contract without the prior written approval of the
Consultant. ]

[OR]

[Neither Party shall use these /[insert what applies... .... documents and software......] for
purposes unrelated to this Contract without the prior written approval of the other Party.]

32.1

(a)
through
(e)

[List here any changes or additions to Clause GCC 32.1. If there are no such changes or
additions, indicate Not Applicable.]

32.1(f)

[List here any other assistance to be provided by the Procuring Entity. If there is no such other
assistance, indicate Not Applicable for this Clause SCC 32.1(f).]
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38.1

The Contract price is: [insert amount and currency for each currency
as applicable] [indicate: inclusive or exclusive/ of local taxes.

Any local taxes chargeable in respect of this Contract for the Services provided by the
Consultant shall /insert as appropriate: “be paid” or “reimbursed ”/ by the Procuring Entity
[insert as appropriate: “for “or “to”’] the Consultant.

The amount of such taxes is [insert the amount as finalized at the
Contract’s negotiations on the basis of the tax amounts provided by the Consultant in Form FIN-
2 of the Consultant’s Financial Proposal.

39.1 and
392

[The Procuring Entity, depending on the source of funds and tax exemptions already granted by
the Government, shall decide whether the Consultant (i) should be exempted from local tax, or
(ii) should be reimbursed by the Procuring Entity for any such tax they might have to pay (or
that the Procuring Entity would pay such tax on behalf of the Consultant]

The Procuring Entity warrants that /choose one applicable option consistent with the ITC 16.3
and the outcome of the Contract’s negotiations (Form FIN-2]

IfITC16.3 indicates a tax exemption status, include the following: “the Consultant, the Sub-
consultants and the Experts shall be exempt from”

OR

If ITC16.3 does not indicate the exemption and, depending on whether the Procuring Entity
shall pay the withholding tax or the Consultant has to pay, include the following:

“the Procuring Entity shall pay on behalf of the Consultant, the Sub-consultants and the
Experts,” OR “the Procuring Entity shall reimburse the Consultant, the Sub-consultants and the
Experts”’/

any taxes, duties, fees, levies and other impositions imposed, under the applicable law in the
Procuring Entity’s country, on the Consultant, the Sub-consultants and the Experts in respect of:

(a)  any payments whatsoever made to the Consultant, Sub-consultants and the Experts (other
than nationals or permanent residents of Kenya), in connection with the carrying out of the
Services;

(b)  any equipment, materials and supplies brought into Kenya by the Consultant or Sub-
consultants for the purpose of carrying out the Services and which, after having been brought
into such territories, will be subsequently withdrawn by them;

(©) any equipment imported for the purpose of carrying out the Services and paid for out of
funds provided by the Procuring Entity and which is treated as property of the Procuring Entity;
(d) any property brought into Kenya by the Consultant, any Sub-consultants or the Experts
(other than nationals or permanent residents of Kenya), or the eligible dependents of such
experts for their personal use and which will subsequently be withdrawn by them upon their
respective departure from the Procuring Entity’s country, provided that:

(i) the Consultant, Sub-consultants and experts shall follow the usual customs procedures of
Kenya in importing property into Kenya; and

(i1) if the Consultant, Sub-consultants or Experts do not withdraw but dispose of any property in
the Procuring Entity’s country upon which customs duties and taxes have been exempted, the
Consultant, Sub-consultants or Experts, as the case may be, (a) shall bear such customs duties
and taxes in conformity with the regulations of Kenya, or (b) shall reimburse them to the
Procuring Entity if they were paid by the Procuring Entity at the time the property in question
was brought into the Procuring Entity’s country.
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